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Administrators of self-insured multiemployer and multiple employer plans face new mandatory quarterly reporting requirements
for group health plans that cover Medicare-eligible individuals. This article explains the requirements—including registering
during the month of April 2009 with the Centers for Medicare and Medicaid Services coordination of benefits contractor—and
discusses challenges plans may face in complying with the new reporting process.

he Medicare, Medicaid and SCHIP
I Extension Act of 2007! amended
the Medicare secondary payer
rules to impose new mandatory quarterly
reporting requirements on group health
plans? that cover Medicare-eligible indi-
viduals. The requirements are intended to
make it easier for Medicare to identify in-
stances in which a group health plan
should be paying primary to Medicare.
The reporting responsibility—and the
exposure to potential penalties—falls on
what the Centers for Medicare and Medic-
aid Services (CMS) calls responsible re-
porting entities or RREs. There are three
types of RREs: (1) insurers of group health
plans, (2) third-party administrators of
group health plans and (3) plan adminis-
trators or fiduciaries of group health plans
that are both self-insured and self-admin-
istered. Thus, plan administrators of self-
insured multiemployer plans or multiple
employer plans are RREs and need to
comply with the new requirements.
This article provides an overview of the
new requirements and the reporting proc-

ess. It discusses challenges that multiem-
ployer and multiple employer group
health plans that are RREs will face in
attempting to comply. It is not intended
to be a how-to guide. The CMS GHP User
Guide and other materials posted on
the CMS Web site, www.cms.hhs.gov/
MandatoryInsRep,3 provide more detailed
information about the reporting process.

Overview of Medicare
Secondary Payer Rules?

Medicare secondary payer (MSP) rules
govern how group health plans coordi-
nate payment of hospital and medical
claims with Medicare. A plan generally is
required to pay before (i.e., primary to)
Medicare for claims incurred by:

¢ Individuals aged 65 and older (em-

ployees and/or their covered
spouses) who have group health
plan coverage on the basis of cur-
rent employment status if the plan
sponsor employed 20 or more W-2
full- and part-time employees each

working day in at least 20 weeks
during the current or prior calendar
year
¢ Individuals under the age of 65 (em-
ployees and/or their covered depen-
dents) who are disabled and have
group health plan coverage on the
basis of current employment status
if the employer sponsoring the
group health plan employed 100 or
more W-2 full- and part-time em-
ployees on at least 50% of the busi-
ness days of the prior calendar year
e Individuals with end-stage renal
disease regardless of age or em-
ployer size during the first 30
months of Medicare entitlement.
Special rules apply to multiemployer
and multiple employer plans. Generally,
if even one participating employer in a
multiemployer or multiple employer
group health plan has 20 or more full- or
part-time employees, the plan must pay
primary to Medicare for all individuals
covered by the plan who are entitled to
Medicare on the basis of age. This applies
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to even those who are associated with an
employer with fewer than 20 employees.
A multiemployer or multiple employer
group health plan may request that CMS
approve a small employer exception
(SEE) with respect to individuals associ-
ated with a participating employer that
has fewer than 20 employees. If the SEE is
approved, Medicare will pay primary for
those individuals only.

A similar rule applies to individuals
who have coverage on the basis of dis-
ability. If even one participating employer
has 100 or more full- or part-time em-
ployees, the group health plan must pay
primary to Medicare for all individuals
covered by the plan who are entitled to
Medicare on the basis of disability. How-
ever, there is no SEE available in this situ-
ation. There is no employer-size excep-
tion for individuals who are entitled to
Medicare on the basis of end-stage renal
disease.

Current Employment Status

As previously discussed, where Medi-
care entitlement is based on age or dis-
ability, a group health plan is required to
pay primary to Medicare only with re-
spect to individuals who have coverage
on the basis of current employment sta-
tus. Thus, a group health plan would pay
primary for an active employee or the
spouse of an active employee who is en-
titled to Medicare on the basis of age, but
would pay secondary to Medicare with
respect to claims of retirees or their
spouses. While active employees clearly
have coverage on the basis of current em-
ployment status, individuals who are not
actively at work may still be considered to
have coverage on the basis of current em-
ployment status if they are not actively
working but they:

e Are receiving disability benefits
from an employer that are subject
to FICA taxes, or

¢ Have retained employment rights in
the industry and have not had their
employment terminated by the em-
ployer (if the employer provides the
coverage) or have not had their
membership in the employee orga-
nization terminated (if the em-
ployee organization provides the
coverage) and meet certain other
conditions. Individuals who are
considered to have retained em-
ployment rights include:

—Persons who are furloughed, tem-
porarily laid off or on sick leave
—Seasonal workers who normally
do not work throughout the year

—Persons who have health coverage
that extends beyond or between
active employment periods; for
example, based on an hours bank
arrangement.

Current employment status is deriva-
tive; the covered spouse or family mem-
ber of an employee who has coverage on
the basis of current employment status
will also have coverage on that basis.

Penalties for Noncompliance

A group health plan that pays second-
ary to Medicare when it should have paid
primary under the MSP rules faces sig-
nificant penalties. Not only may the fed-
eral government recover double damages
for claims that Medicare incorrectly paid
out as primary, but the law provides for
double damages for private causes of ac-
tion, as well. An employer or employee
organization that contributed to the
group health plan may also be subject to
an excise tax of 25% of its expenses in-
curred during the calendar year.5

The Group Health Plan
Reporting Process

Overview

The mandatory reporting program in-
volves an electronic exchange of group
health plan coverage/Medicare entitle-
ment information between an RRE and
the CMS coordination of benefits contrac-
tor (COBC). An RRE is required to submit
an MSP input file quarterly for each em-
ployee and dependent whom it has iden-
tified as an “active covered individual.” To
identify individuals who are Medicare
beneficiaries, the COBC will match the
data submitted on the MSP input file with
data from the Social Security Administra-
tion. Then the COBC will update the
Medicare systems and databases used by
Medicare contractors to pay claims to in-
dicate whether Medicare should be pay-
ing primary or secondary. It will also pro-
vide the RRE with Medicare Part A
entitlement and Medicare Part B enroll-
ment information for individuals covered
by the group health plan who have been
identified as Medicare beneficiaries.

In addition to submitting an MSP in-
put file for active covered individuals, an
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RRE also may exchange information
about an individual’s prescription drug
coverage with the COBC. This may in-
clude information about individuals for
whom Medicare would pay primary. Un-
der this expanded reporting option,
COBC will provide the RRE with informa-
tion about an individual’s Medicare Part D
enrollment in addition to information
about Medicare Part A entitlement and
Medicare Part B enrollment. RREs that
are participating in the retiree drug sub-
sidy (RDS) may use this reporting option
to submit retiree files to the RDS center.

The Registration Process

An RRE that did not have an existing
agreement to provide coverage informa-
tion to CMS under a voluntary data-shar-
ing program must register on the COB
Secure Web site (COBSW) between April 1
and 30, 2009. CMS will post details at
www.cms.hhs.gov/MandatoryInsRep on
how to complete the registration process
on the COBSW.

Although an RRE may contract with an
agent to exchange data with the COBC,
the actual registration must be submitted
by an authorized RRE representative; an
agent cannot complete this on the RRE’s
behalf. The RRE will be required to as-
sign an account manager who will serve
as the administrative contact for the RRE
and control the overall account. To en-
sure that the data exchange process is
working properly, there will be a testing
period prior to the date of the initial file
submission.

File Submission Time Frames

An RRE must submit its MSP input
files in each calendar quarter during an
assigned seven-day file submission time
frame. An RRE’s initial submission time
frame will be sometime during the third
quarter (July-September) of 2009.

MSP Input File Data
Requirements

The MSP input file is designed to elicit
the information that will enable the
COBC to determine when Medicare
should be paying secondary for a group
health plan enrollee.

Active Covered Individuals

To help identify individuals for whom
Medicare should be paying secondary,



CMS has developed the concept of an ac-
tive covered individual—someone en-
rolled in the group health plan for whom
Medicare would likely pay secondary un-
der the MSP rules described above if em-
ployer size is disregarded.

For this purpose, an active covered in-
dividual is

e Any individual aged 65 or older
who has coverage based upon his
or her own or a spouse’s current
employment status

e For the period beginning January 1,
2009 and ending December 31,
2010, any individual between the
ages of 55 and 64 who has group
health plan coverage based on his
or her own or a family member’s
current employment status. Effec-
tive January 1, 2011, the age thresh-
old is lowered to 45.

e Any individual covered by the
group health plan who has been re-
ceiving kidney dialysis or who has
received a kidney transplant, re-
gardless of his or her own or a fam-
ily member’s current employment
status

¢ Anyindividual younger than age 55
(age 45, effective January 1, 2011)
who is known to be entitled to
Medicare and who has group health
plan coverage based on his or her
own or a family member’s current
employment status.

An RRE generally will have to submit a
record for each active covered individual.
The initial MSP input file submission
must contain records for all active cov-
ered individuals who had group health
plan coverage that was in effect on or af-
ter January 1, 2009, even if that coverage
terminated before the submission date.
Subsequent quarterly update files gener-
ally must include records for any active
covered individual who became covered
since the last file submission.

Record Matching Criteria

To determine whether an active cov-
ered individual is a Medicare beneficiary,
the COBC must match its data to Medi-
care’s data. Accordingly, an RRE will be
required to provide in the MSP input file
the following information for each active
covered individual:

e The Medicare health insurance

claim number (HICN) or Social Se-
curity number (SSN)

¢ The first initial of the first name

¢ The first six characters of the last

name

¢ Date of birth

¢ Gender.

The COBC must have an exact match
on the SSN or HICN, and at least three of
the remaining criteria must be matched
exactly. If a match is found, an RRE will
be provided the correct HICN to use go-
ing forward.

Beginning with its initial file submis-
sion, an RRE will be required to submit
the SSN or HICN of each active covered
individual who is an employee. It will also
be required to submit the SSN or HICN of
each spouse or family member whose
group health plan coverage first became
effective on and after January 1, 2009.
However, an RRE has until its file submis-
sion for the first quarter (January-March)
of 2011 to submit records with the SSNs
or HICNs for spouses and other family
members who are active covered individ-
uals and whose initial date of group
health plan coverage was prior to January
1, 2009.

Information About Employer Size
and SEEs

As discussed in the overview of the
MSP rules, employer size is critical to de-
termining whether Medicare will be the
primary or secondary payer when Medi-
care eligibility is based on age or disabil-
ity. An RRE generally will be required to
report the number of employees em-
ployed by the employer through whose
group health plan a specific active cov-
ered individual has coverage. An actual
employee count is not required; rather,
the RRE will have to indicate which size
range—0-19 employees, 20-99 employ-
ees, or 100 or more employees—applies.
An RRE of a multiemployer or multiple
employer plan will be required to report
the employer size of the largest employer
in the plan. Employer size must be cal-
culated once each calendar year.

As discussed, a multiemployer or
multiple employer group health plan
that must pay primary to Medicare be-
cause a participating employer employs
at least 20 employees may request a SEE
with respect to a participating employer
with fewer than 20 employees. If ap-
proved, Medicare will pay primary for
active covered individuals who have
group health plan coverage through that
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More Information

Members can:

¢ Go to www.ifebp.org/infoquick.

¢ Enter an e-mail address in the box
provided.

¢ Under “Health Care,” check the box
at “Medicare Secondary Payer
Rules.”

¢ Click on “send,” and relevant
resources will be e-mailed
instantaneously.

Got a specific benefits question?
Need some help answering it?

Call (888) 334-3327, option 5, and
get a prompt e-mail or fax back.

[!]

Conferences and Seminars

Trustees and Administrators Institutes

June 15-17
San Francisco, California

For more information, view wwuw.ifebp
.org/trusteesadministrators.

Book

Self-Funding of Health Care Benefits,
Fifth Edition

Carlton Harker. International Founda-
tion. 643 pages. 2003. Item #5670. $160
(I.LE Members $120). For more book de-
tails, see www.ifebp.org/books.asp?5670.

To order, call (888) 334-3327, option 4.
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employer. An RRE may indicate on the
MSP input file whether a particular ac-
tive covered individual has coverage
through a participating employer that
has been granted an SEE.6

MSP Response Files From the COBC

The COBC will send an RRE a re-
sponse file within 45 days of receipt
of an MSP input file. The response file
will contain a disposition code for each
record included in the MSP input file.
Certain disposition codes will indicate
whether an individual has been iden-
tified as a Medicare beneficiary and, if
so, whether Medicare will pay primary
or secondary. Other disposition codes
will indicate whether there are errors
that the RRE must correct in its next
submission. The response files may
also contain updated information from
the COBC regarding an individual’s
SSN, HICNs, name, birth date, etc., that
the RRE should then use to correct its
records.

Penalties for Failure to Report

An RRE may be fined up to $1,000 per
day for each individual for whom infor-
mation should have been reported to
the COBC. This is in addition to any
penalties that may be imposed if a group
health plan pays secondary to Medicare
when it should have paid primary under
the Medicare secondary payer rules.

Action Plan for Multiemployer
and Multiple Employer
Plan RREs

With the registration deadline ap-
proaching, an RRE for a multiemployer or
multiple employer plan should take the
following actions.

Item 1. Obtain information about the
size of each participating employer.

As discussed above, an RRE will be re-
quired to provide information regarding
the size of the largest employer partici-
pating in a multiemployer or multiple
employer group health plan. While it may
be able to ascertain the number of plan
participants associated with a particular
employer, it may not have the informa-
tion regarding the number of individuals
employed by that employer that it needs
to determine the size of the largest em-
ployer under the standards described

above. Without this information, it could
potentially underreport the employer
size, which could mean that Medicare
would improperly pay primary for all
plan participants, when it should be pay-
ing secondary.

In addition, without accurate infor-
mation about employer size, the RRE
would not be able to obtain an SEE,
which would appropriately shift primary
payment responsibility to Medicare for
certain individuals whose coverage is
through a participating employer with
fewer than 20 employees. A request for
an SEE should be made before the first
initial submission to ensure that Medi-
care is properly designated as the pri-
mary payer.

Item 2. Obtain information to
determine which individuals have
coverage on the basis of current
employment status or are otherwise
considered to be active covered
individuals.

CMS officials have stated that any in-
dividual whose information is submitted
to Medicare under the mandatory MSP
reporting program will be considered to
be an active covered individual for whom
the group health plan would most likely
pay primary.

This means that an RRE cannot simply
report to CMS all individuals covered by
the plan who are aged 55 or older. To be
certain that Medicare pays primary when
appropriate (e.g., for retirees and their
dependents), it will need to be able to
distinguish between those individuals
(both employees and their dependents)
who have coverage on the basis of cur-
rent employment status and those who
do not.

In addition, an RRE will have to make
certain it receives all of the information it
needs from participating employers to be
able to determine current employment
status and to identify all individuals with
dependent coverage who qualify as active
covered individuals.

Item 3. Obtain the required
information about each individual
who is being reported to CMS.

Although the plan administrator may
already have much of the required infor-
mation for employees (or can obtain
SSNs from a participating employer), it
may not have SSNs, birth dates or other
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information for the employee’s family
members who are active covered indi-
viduals. It will have to obtain the SSNs
for all covered family members (and not
just the employee/participant) who first
become covered under the plan on or
after January 1, 2009 in their initial sub-
mission.

Item 4. Evaluate whether its system
will be able to conduct the data
exchange with the COBC and, if so,
develop procedures for processing the
COBC MSP response file.

Because the exchange of data is con-
ducted electronically, the systems uti-
lized by an RRE must be adequate for
transmitting and receiving files from the
COBC. It must also have sufficient capac-
ity for storing files. In addition, an RRE
will have to develop procedures for pro-
cessing the COBC MSP response files. If it
determines that its system is inadequate,
it should act now to find an agent that
can handle these files on its behalf.

Item 5. Determine whether it wants to
utilize the enhanced reporting option.

RREs of plans that provide for retiree
coverage may want to utilize the en-
hanced reporting option to find out
whether a retiree is enrolled in Medicare,
including Medicare Part D. Because retir-
ees do not have coverage on the basis of
current employment status, Medicare
should be the primary payer for these in-
dividuals and their spouses.

Summary

The new mandatory reporting require-
ments pose unique challenges for plan
administrators of self-funded multiem-
ployer and multiple employer plans. To
ensure that their plans will be able to
comply with the new rules and avoid
penalties, they should begin immediately
to initiate the action plan described in
this article. Most importantly, they need
to register with the COBC during the
April 2009 registration period.

Endnotes

1. PL.110-173, Section 111.

2. The new requirements apply to group
health plans that provide hospital and medical
coverage, including health reimbursement ac-
counts that reimburse those types of expenses.
Dental plans, health flexible spending accounts



and health savings accounts are not subject to
the rules.

3. Much of the information in this article is
based on information contained in the GHP
User Guide Version 2.0 that was issued by CMS
on December 17, 2008. The guide and other ma-
terial may be found on the CMS Web site at
www.cms.hhs.gov/MandatoryInsRep.

4. 42 USC 1395y(b) (7).

5. 42 USC 1395y(b)(2)(B)(iii); 42 USC
1395y(b)(3)(A) and (B).

6. More information about the small
employer exception may be found at www.cms
.hhs.gov/MandatoryInsRep/Downloads/
GHPSEEALERT010909.pdf.
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