
Many of the affected funds selected 
Madoff investment strategies on the rec-
ommendation of investment managers 
or consultants contracting with those 
funds to provide investment-related ser-
vices. In addition, many funds have dele-
gated discretionary investment authority 
to investment professionals who, in turn, 
invested plan assets directly in Madoff 
vehicles, or indirectly through so-called 
feeder funds.

The DOL guidance makes it clear that 
plan fiduciaries should seek complete in-
formation from these providers to deter-
mine the existence and extent of losses 
suffered by plan assets invested in Madoff 
strategies. In connection with such inqui-
ries, plan fiduciaries should review the 
contracts, prospectuses and other instru-
ments governing their plans’ relationship 
with these providers. These instruments 
will often define the provider’s duties to 
furnish information and, in some cases, 
may help fiduciaries identify actionable 
shortcomings in the services rendered. 
These instruments may also require the 
provider to take specific actions in con-
nection with actual or potential losses 
and the resulting legal claims. In such 
cases, plan fiduciaries should also under-

take appropriate steps for monitoring 
whether or not the provider has fully sat-
isfied its legal and contractual responsi-
bilities.

Seeking advice regarding the likeli-
hood of losses due to investments that 

may be at risk
In addition to obtaining more com-

plete information, the DOL states that 
plan fiduciaries must obtain appropriate 
professional guidance regarding Madoff-
related losses that their inquiries un-
cover. This means that fiduciaries should 
evaluate both the nature and the scope of 
potential losses, as well as the possibility 
that the fiduciaries’ actions might dimin-
ish or avoid losses. This likely includes 
not only legal advice regarding plans’ 
rights against fiduciaries and third par-
ties, but tax and actuarial advice de-
signed to diminish the impact of the 
Madoff scandal on the plan participants 
and beneficiaries.

Making appropriate disclosures to 
other plan fiduciaries and plan partici-

pants and beneficiaries
The Employee Retirement Income Se-

curity Act (ERISA) requires plan fiducia-
ries to provide material information to 
participants and beneficiaries. In the 

News of the ever-growing Bernard L. 
Madoff investment scandal1 has created 
many questions for plan fiduciaries at-
tempting to address the significant in-
vestment losses that are either known or 
are likely to be incurred by their em-
ployee benefit plans. Recently, the Em-
ployee Benefits Security Administration 
of the U.S. Department of Labor (DOL) 
issued its first guidance on the duties of 
ERISA fiduciaries in handling Madoff- 
related losses.2 Issued on February 5, the 
guidance emphasized ERISA fiduciaries’ 
duties of “prudence and loyalty” to plan 
participants and beneficiaries in connec-
tion with their assessing and addressing 
material risks and losses that might result 
from the Madoff scandal.

While lacking in specifics, the DOL 
guidance provides a useful framework for 
assisting fiduciaries in fulfilling their du-
ties and in protecting the interests of the 
plan participants and beneficiaries to 
whom they are responsible. The DOL ad-
vises the following actions.

Requesting disclosures from invest-
ment managers, fund managers and 
other investment intermediaries re-

garding the plan’s potential exposure to 
Madoff-related losses
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Plan fiduciaries are continuing to come to grips with losses in employee benefit plans that were invested with Bernard L. Madoff, 
who pled guilty in March to running the biggest investment fraud in Wall Street history. This article discusses the actions that the 
U.S. Department of Labor suggests fiduciaries take in handling Madoff-related losses in order to protect plan participants and 
beneficiaries.
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More Information

For related article summaries, see  
www.ifebp.org/fiduciaryresponsibility.

[!] �Got a specific benefits question? 
Need some help answering it?  
Call (888) 334-3327, option 5, and 
get a prompt e-mail or fax back.

Conferences and Seminars

55th Annual  
Employee Benefits Conference
November 8-11 
Orlando, Florida

For more information, view www.ifebp 
.org/usannual.

Book

ERISA Fiduciary Answer Book

Tess J. Ferrera. Aspen Publishers. 1,014 
pages. Item #8541. $265 (I.F. Members 
$255). For details, view www.ifebp.org/
books.asp?8541.

such a course of action remains in the 
best interests of the plan participants and 
beneficiaries.

Ensuring claims are filed in accor-
dance with applicable filing deadlines 

such as those applicable to bankruptcy 
claims and for coverage by the Securi-
ties Investor Protection Corporation 

(SIPC)3 

SIPC has issued customer-claim pack-
ets to the investors it was able to identify 
from Madoff’s records, including numer-
ous ERISA plans. However, there are sub-
stantial questions regarding the com-
pleteness and accuracy of Madoff ’s 
records. Therefore, fiduciaries should un-
dertake to determine whether they have 
accounts that are eligible for SIPC protec-
tion but which SIPC has not already iden-
tified. As noted above, fiduciaries have  
a duty to inquire about the nature and ex-
tent of Madoff-related losses with outside 
service providers. Depending on the  
nature of the plan’s exposure to Madoff 
strategies, it may fall to these providers to 
make a timely claim for SIPC protection. 
Although maximum SIPC protection re-
quired a claim submission by March 4, 
2009, there may be protection available 
to claimants filing after this date.

The DOL has provided the Web site of 
the court-appointed trustee for the liqui-
dation of Bernard L. Madoff Investment 
Securities LLC (www.madofftrustee 
.com). This Web site contains the liquida-
tion notice, claim forms and related 
claims information, and deadlines for the 
filing of claims with the trustee.

Several conclusions can be reached 
from the DOL’s guidance.

First, it would appear that the mere 
fact the DOL issued this release is a fairly 
good indicator that the Madoff-related 
losses incurred by employee benefit 
plans must be significant and wide-
spread.

Second, the DOL affirms that the plan 
fiduciaries’ duties of prudence and loy-
alty should influence the approach that 
the fiduciaries must take in discerning 
and then addressing their employee ben-
efit plans’ exposure to Madoff-related 
losses. These steps include initiating law-
suits against service providers that were 
responsible for the employee benefit 
plans’ investment with the Madoff enti-
ties, pursuing claims with insurers and 
filing claims in the Madoff entities’ bank-
ruptcy and liquidation proceedings. As 

context of the Madoff-related losses, this 
may include communication to partici-
pants and beneficiaries regarding the ex-
tent of the plan’s investment losses; any 
potential impact that the investment 
losses could have on the operation of the 
trust fund, including its ability to con-
tinue providing plan benefits; and other 
material plan changes that the invest-
ment losses might require, and the steps 
being taken to protect the plan’s interests 
and to limit the impact of the losses on 
the trust fund. In some situations, it may 
be appropriate for plan fiduciaries to 
identify to the other plan fiduciaries the 
potential breaches of fiduciary duty, such 
that all fiduciaries may assess the corre-
sponding rights and responsibilities be-
tween and among those involved. The 
advisability of any disclosures must, how-
ever, be made on a case-by-case basis.

Considering whether the plans have 
claims that are reasonably likely to lead 

to recovery of Madoff-related losses 
that should be asserted against respon-
sible fiduciaries or other intermediar-
ies who placed plan assets with Madoff 

entities, as well as claims against the 
Madoff bankruptcy estate

One obvious step fiduciaries must take 
is to determine whether a plan has any 
legal remedies available against plan  
fiduciaries or parties in interest, such as 
investment managers and consultants, or 
third parties such as fund managers, fund 
auditors and the like. This will include le-
gal counseling to help fiduciaries weigh 
the legal relief available, the likelihood of 
meaningful recovery and the costs asso-
ciated with obtaining any such relief. The 
types of claims can include legal actions 
under ERISA or securities laws, as well as 
legal actions under the plans’ contractual 
agreements with investment managers, 
investment consultants and other service 
providers.

Numerous class actions have already 
been filed. Plan fiduciaries should con-
sider whether it serves the interests of the 
trust fund to join such a class action as a 
member of the class or to commence 
their own action and whether doing so 
could unnecessarily duplicate the costs 
and efforts associated with asserting such 
claims. In the event that fiduciaries con-
clude that passive participation in class 
litigation is advisable, steps should be 
taken to ensure the continuous monitor-
ing and ongoing evaluation as to whether 
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age firm receive all nonnegotiable securities 
that are already registered in their names or  
in the process of being registered. All other  
so-called street name securities are distributed 
on a pro-rata basis. At the same time, funds 
from the SIPC reserve are available to satisfy the 
remaining claims of each customer up to a max-
imum of $500,000. This figure includes a maxi-
mum of $100,000 on claims for cash. Recovered 
funds are used to pay investors whose claims ex-
ceed SIPC’s protection limit of $500,000. How-
ever, SIPC does not compensate victims in the 
event of a loss due to investment fraud.	 B&C

2.	 Statement of Employee Benefits Security 
Administration: “Duties of Fiduciaries in Light 
of Recent Events Regarding Bernard L. Madoff 
Investment Securities LLC” (February 5, 2009). 

3.	 The Securities Investor Protection Corpo-
ration provides protection to investors when a 
brokerage firm is closed due to bankruptcy or 
other financial difficulties and cash and secu-
rities are missing from customers’ accounts. In 
such a case, SIPC usually asks a federal court to 
appoint a trustee to liquidate the firm and to 
protect its customers. The statute that created 
SIPC provides that customers of a failed broker-

an example, the Pension Benefit Guar-
anty Corporation itself, acting as a suc-
cessor trustee of a terminated pension 
plan, became a creditor in the liquidation 
proceedings of Madoff’s investment firm.

Finally, the DOL guidance makes it 
clear that plan fiduciaries have a respon-
sibility to disclose to other plan fiducia-
ries and to plan participants and bene-
ficiaries the potential exposure to 
Madoff-related losses. Presumably, in the 
DOL’s view, the obligation to disclose will 
make it more likely that if the plan in-
curred Madoff-related losses due to the 
action or inaction of any party, such party 
will be held accountable and the plan will 
be in the best position to recover its 
losses.

Endnotes

1.	 On December 11, 2008, the Securities and 
Exchange Commission (SEC) charged Bernard L. 
Madoff and his investment firm, Bernard L. 
Madoff Investment Securities LLC (collectively 
“Madoff”), with securities fraud in a multi- 
billion-dollar Ponzi scheme perpetrated on 
Madoff’s clients. The SEC’s complaint alleged, 
among other things, that Madoff acknowledged 
that his investment advisory business was a 
fraud and that it was “basically, a giant Ponzi 
scheme” (i.e., he had for years been paying re-
turns to certain investors out of the principal re-
ceived from other investors). Madoff admitted 
that the firm was insolvent and had been for 
years. On March 12, 2009, Madoff pled guilty to 
11 criminal counts of running the biggest invest-
ment fraud in Wall Street history, drawing in as 
much as $65 billion over 20 years. He is sched-
uled to be sentenced on June 16, 2009 when he 
could be imprisoned for the rest of his life.
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