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• Who Is and Can Be a Fiduciary?
• The Difference Between Settlor and Fiduciary Decisions
• Fiduciary Duties and Prohibited Transactions
• Attorney-Client Privilege
• Potential Pitfalls
• Lessons to Be Learned and Best Practices Used by Funds

Presentation Topics
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Who Is and Can Be a Fiduciary?
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• A fiduciary is anyone :
• With discretionary authority or responsibility to:

– Manage or control a plan or its assets
– Exercise discretion in connection with plan administration

• Who renders investment advice for a fee 

Fiduciary
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• Fiduciaries
– Named fiduciaries
– Trustees

• fiduciaries
– Unnamed
– Discretion or provide 

advice for a fee

Multiemployer Plan Fiduciaries
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The Difference Between Settlor and 
Fiduciary Decisions
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• Fiduciary functions are “plan administration”
• Settlor functions relate to “plan design”

Keep separate and . . .

Settlor vs. Fiduciary
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• Union Steward
– Boss: Union

• Employee
– Boss: Employer/Owner

• Plan Trustee
– Bosses: The Participants and Beneficiaries, collectively

Know Your Boss
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Fiduciary Duties and Prohibited Transactions
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• Thou Shall:
– Exclusive Benefit
– Prudent Person
– Follow Plan Documents
– Diversification

• Thou Shall Not:
– Prohibited Transactions

Fiduciary Duties
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• Plans must be managed for exclusive purposes 
of providing benefits and defraying reasonable 
expenses
– Minimize plan expenses
– Maximize benefits

• Fiduciaries must make decisions
based on best interests of all 
participants and beneficiaries

Exclusive Benefit/Purpose
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• Prudence—Fiduciaries must discharge duties with care, 
skill, prudence and diligence under circumstances then 
prevailing as a prudent person acting in like capacity and 
familiar with like matters would use in similar 
circumstances
– Prudent “Expert” Standard
– A prudent decision may not be what 

employees would choose for themselves
– Know what you don’t know
– What would an expert do?

Prudent Person
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• Fiduciaries must perform their duties in accordance with 
plan documents (e.g., plan document, trust agreement, 
charter, investment policy statement)

• This means:
– Interpret plan terms 
– Be consistent
– Ensure participant communications 

do not misrepresent plan terms

Follow Plan Documents
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• Among appropriate asset classes and within 
each asset classification
– Goal: Avoid unwarranted concentration 

Diversification
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• Fiduciary may not:
– Sell, exchange, or lease property between plan and a 

party-in-interest (PII)
– Furnish goods or services to a PII (or vice versa)
– Lend money or extend credit to a PII
– Use plan assets for the benefit of a PII
– Use plan assets for his or her own 

benefit (self-dealing)
– Use their authority for their own benefit

Prohibited Transactions
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• ERISA broadly allows certain otherwise-
prohibited transactions if they meet certain 
statutory criteria

• Examples
– Contracts for services, if compensation 

is reasonable
– Certain types of investments
– Multiemployer plan mergers

Prohibited Transaction Exemptions
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• DOL/EBSA have also created “class exemptions”
• For example:

– PTE 1978-06 permits multiemployer A&T plans to lease or 
purchase property from contributing employers

– PTE 1977-10 allows multiemployer plans to lease office space 
to certain PIIs where a Trustee is on both sides of transaction

– PTE 1976-01 addresses collection of 
delinquent multiemployer plan 
contributions

Prohibited Transaction Exemptions
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• Failure to meet the “reasonable compensation” 
requirements in the applicable exemptions

• Benefitting “smaller” plans in 
allocation of expenses

• Property not leased at “arms-length” 
rate or formalized in written lease at 
commencement

• Failing to collect delinquent contributions

Common Prohibited Transactions
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Liss v. Smith (1998)

PTE if no systematic, reasonable, 
and diligent efforts to collect 

delinquent contributions

Determinations should be 
individualized, not general

Takeaways
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• Fiduciary is personally liable for restoring losses incurred 
and returning profits earned due to violation 

• Can also lead to IRS penalties
– A 15% excise tax on the amount involved if corrected in the 

taxable period
– A 100% tax on the amount involved if not corrected within the 

taxable period
– In either case, the tax is paid by the “disqualified person” 

participating in the transaction (i.e., trustees)

Cost of Prohibited Transactions
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Attorney-Client Privilege
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• Evidence rules protect confidentiality of certain 
communications and prohibit disclosure or 
testimony

• Examples
– Spouses
– Clergy/Priest-penitent
– Physician-Patient
– State Secrets

Privilege
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• Exact definition varies (state-to-state, state vs. 
federal) but generally involves:
– A “communication”
– Between counsel and client
– In confidence
– For the purpose of seeking, 

obtaining or providing legal 
advice

Attorney-Client Privilege
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• Like most privileges, it is not absolute, e.g.:
– Crime-fraud exception
– Regulatory exception (DOL investigation or 

enforcement actions) 
– Fiduciary exception: Cannot assert privilege against 

beneficiaries on matters of plan administration
• Trustee cannot shield actions from those he is obligated to serve.

– “Exclusive Purpose” supersedes fiduciary’s invocation of privilege.
• Plan is the real client (not the fiduciary, who is a representative of 

the participants and beneficiaries) 

Limits to Attorney-Client Privilege
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• Privilege (and their exceptions) are narrow.
• Fiduciary exception does not apply when:

– “Liability”—Fiduciary seeks counsel for own personal 
defense

– “Settlor”—When acts involve 
settlor, not administrative, acts

Even the Limits have Limits . . .
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Ely v. Pace Indus. Pension Fund (2020)

Advice intended to limit Trustee 
personal liability is privileged

Advice intended to benefit the plan’s 
beneficiaries is not privileged

Takeaways
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Potential Pitfalls
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• ERISA lawsuits usually involve allegations related 
to one or more of the following:
– Failure to act as a prudent expert
– Failure to ask questions
– Failure to appreciate conflicts of interest
– Failure to focus EXCLUSIVELY on what’s best 

for the participants and beneficiaries. 

Fiduciary Breaches Mean Lawsuits
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• Participants and beneficiaries can file an action 
to recover plan benefits or enforce their rights

• Fiduciaries may have personal liability 
(civil AND criminal)

Fiduciary Breach Consequences
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• A fiduciary may be held liable for the breach of 
another fiduciary if the fiduciary knowingly:
– Participated in the breach
– Enabled the breach to occur
– Had knowledge of the other fiduciary’s 

breach and failed to take efforts to 
correct it

• Can be very costly . . .

Co-Fiduciary Liability
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Ten largest settlements totaled $411.05 million

How Costly? VERY.
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$100 Million

$79 million 

$60 million

$39.2 million

$30 million

Largest Settlements of 2021

Source: Seyfarth Shaw LLP, 18th Annual Workplace Class Action Litigation Report (2022 Edition) 
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Lessons to Be Learned and 
Best Practices Used by Funds
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• Fiduciary means “Trust”
• Remember who your boss is
• Be systematic, reasonable, and diligent
• Avoid any potential conflicts of interest and even 

the appearance of impropriety
• Follow the terms of your plan documents—

Including the CBA and Trust Agreements

Lessons Learned and Best Practices
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• Review materials prior to 
meetings

• Establish and follow a prudent 
decision-making process

• Build a record that documents the process
• “Building a Record” v. “Showing your hand”

Lessons Learned and Best Practices
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• Monitor investments and service 
providers

• Hold service providers accountable
• Obtain expert advice, but do not 

blindly rely on it
• Ask questions until you understand 

the decision to be made and the 
basis for any recommendations

Lessons Learned and Best Practices
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• Compare fees and services
• Understand the threats (including cyber) to plan 

assets and personal data, and take appropriate 
action to protect

• If you become aware of problems
from the past, take action in the 
present

Lessons Learned and Best Practices
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Key Takeaways Session 
Evaluation—
Scan this 
QR code.

Session 
eval QR 

code here

• Fiduciary means “Trust”
• Follow the terms of your plan documents—

Including the CBA and Trust Agreements
• Establish, follow, and document a prudent

decision-making process
• Obtain expert advice, but ask questions and

hold service providers accountable
• Take action to address past problems and

future threats
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