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• Evolving fiduciary responsibilities
• Disclosures, conflicts of interest and parties in 

interest
• Areas vulnerable to breaches of fiduciary 

responsibility
• Ways to monitor professionals and fees
• Delegation of responsibility

Agenda
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• Dice-Maker’s Pension Fund’s asset allocation is 
60% equity and 40% fixed income. Neither asset class 
is performing well given today’s market forces. 

• Investment Consultant Dean M. makes two 
recommendations:
– The Trustees allocate 10% of the portfolio to a private equity 

investment; and
– The Trustees allocate 10% to a real estate fund that exclusively 

invests in Union-built properties and is partially owned by the 
brother of the Union Trustee Chairman of the Board, Frank S.

Hypothetical 1: “Investment Dilemmas”
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Is it a breach of the Trustees’ fiduciary duty if they approve 
the private equity investment even if the investment 
manager does not agree to become a Section 3(38) 
fiduciary under ERISA?
A. Yes
B. No, but only if the Trustees negotiate a side letter with the 

manager including contractual protections
C. No, as long as the Trustees engage in a process to interview 

several competitive managers
D. No

Question 1: Evolving Fiduciary Duty
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Is it a breach of the Trustees’ fiduciary duty if they 
approve a real estate investment that exclusively 
invests in Union-built properties?
A. No
B. Yes
C. No, provided that there is an interview process, and the 

union factor is just one of many considered
D. Yes, if the union factor is considered

Question 2: Evolving Fiduciary Duty
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Is it a breach of Frank S.’s fiduciary duty if the 
Trustees approve the investment in the real estate 
fund owned by his brother?
A. No
B. Yes, if Frank S. does not disclose this conflict of interest
C. Yes, if Frank S. does not recuse himself from the 

deliberation and the vote on the decision to invest
D. Both B and C

Question 3: Conflict of Interest and Disclosure
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• Johnny C. is the President and sole shareholder of Hardways, a dice 
manufacturer that is a contributing employer to the Dice-Maker’s 
Funds (the “Funds”). The Dice Employer Association (“DEA”) 
possesses the power to appoint Trustees to the Funds and recently 
exercised that authority to appoint Johnny C. as an Employer 
Trustee. He has attended and participated as a Trustee in the last 
two quarterly Trustee meetings.

• A straightforward Internet search would have revealed that five 
years prior, Johnny C. was convicted of embezzling $85,000 from his 
prior employer. He was ordered to make restitution and served 
18 months in the State Pen. Since his release, Johnny C. has been a 
model citizen.

Hypothetical 2: “Appointing Trustees”
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By allowing Johnny C. to serve as a Trustee, has a 
breach of fiduciary duty occurred?
A. Yes
B. No

Question 1: Vulnerability to Fiduciary Breach
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If a fiduciary breach has occurred, who committed 
the breach?
A. The other Employer-appointed Trustees on the Board
B. All of the other Trustees on the Board
C. The DEA (who appointed Johnny C. to the Board)
D. All of the above
E. None of the above

Question 2: Vulnerability to Fiduciary Breach
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• The Dice-Maker’s Annuity Fund uses The Rat Pack, Inc. 
as its recordkeeper. The Rat Pack, Inc. has been a 
service provider to the Fund for 12 years and the Fund 
has never conducted an RFP for recordkeeping services. 

• Frank S. announces at a Trustees meeting that the time 
has come to conduct an RFP because he thinks it is 
prudent to determine if the Fund is overpaying for 
recordkeeping services.

Hypothetical 3: “Monitoring Service Provider”
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• Three recordkeeping firms respond to the RFP.
• Only Frank S. and Employer Trustee and Secretary, 

Peter L., attend the presentations by the recordkeeping 
firms. Although given notice of the meeting, the other 
Trustees are inexplicably absent.

• The RFP shows that The Rat Pack is providing superior 
client service, but is also the most expensive.

• Frank S. and Peter L. decide to retain The Rat Pack as 
recordkeeper for the Fund.

Hypothetical 3 (continued)
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Have the Trustees breached their fiduciary duty by 
waiting 12 years to conduct an RFP for a 
recordkeeper?
A. Yes
B. No
C. Yes, but only because it has been longer than 5 years
D. No, because the Trustees were satisfied with the 

service they were already getting

Question 1: Monitoring Professionals
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Have the Trustees breached their fiduciary duty by 
retaining their existing service provider after 
spending time and resources on the RFP?
A. Yes
B. No
C. Yes, because the Rat Pack was most expensive 
D. Yes, because The Rat Pack should not be retained after 

an RFP has been conducted

Question 2: Monitoring Professionals

F02-13



Have Frank S. and Peter L. breached their fiduciary 
duty by acting without the proper delegation of 
authority?
A. Yes
B. No
C. Yes, but only if the other Trustees will ultimately 

disagree with their decision
D. No, because The Rat Pack was objectively the right 

choice

Question 3: Delegation of Responsibility
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• The Dice-Maker’s Union owns the property from which 
the Funds operate. The Union is struggling financially, 
so Frank S. is seeking to sell the Union’s primary asset, 
the Union headquarters, to the Pension Fund.

• Frank S. intends for the Union to remain in its current 
space. It will pay rent to the Pension Fund once the 
Pension Fund purchases the property.

Hypothetical 4: “The Purchase of the Building”
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• At a meeting of the Trustees, Frank S. stresses the 
importance of keeping costs of the transaction as low 
as possible.

• Peter L., Employer-appointed Trustee, agrees that this 
is a “good deal” for the Fund and makes a motion to 
purchase the Union Headquarters, subject to the 
negotiation of a purchase price based on fair market 
value. 

• The motion passes. 

Hypothetical 4 (continued)
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Have the Pension Fund Trustees breached their 
fiduciary duty by approving the purchase?
A. Yes, because they entered into a prohibited transaction 

without the benefit of an exemption
B. No, provided that the Fund pays fair market value
C. No, provided that Frank S. recuses himself as the 

principal officer of the Union
D. Yes, because the Pension Fund cannot purchase the 

property from the Union, a party in interest

Question 1: Evolving Fiduciary Duty
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Can the Pension Fund Trustees approve the Union as a 
tenant in the building now owned by the Fund without 
breaching their fiduciary duty?
A. Yes, provided that the leases are negotiated at arm’s length and 

an exemption to prohibited transactions is satisfied
B. No, because the Union and the Fund cannot enter into a written 

lease
C. No, because the Union Trustees are conflicted
D. Yes, as long as the Fund charges the union rent at fair market 

value

Question 2: Prohibited Transactions 
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• Frank S. announces at a meeting that the Chip-Maker’s Pension and Welfare Funds 
are seeking mergers with the Dice-Maker’s Pension and Welfare Funds.

• Frank S. states that it is a good idea to explore the potential mergers and makes a 
motion for the Fund to conduct feasibility studies to determine if mergers would be 
beneficial.

• Peter L., Employer-appointed Trustee, is also a trustee of the Chip-Maker’s Funds. 
He agrees with Frank S. and seconds the motion to explore the potential mergers.

• The feasibility studies conducted and paid for by the Dice-Maker’s Funds indicate that 
the mergers would benefit the participants of both sets of Funds and can go forward 
if the Trustees from both Funds approve.

• Peter L. recuses himself from the vote to approve the mergers. The motion to merge 
the Funds ultimately passes. 

Hypothetical 5: “The Fund Merger”
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Is the action by the Trustees to approve the 
mergers a fiduciary act?
A. No, merger decisions are plan sponsor functions
B. No
C. Yes, because it impacts the administration of the funds
D. Yes, because it has an impact on participants and 

beneficiaries

Question 1: Vulnerability to Fiduciary Breach
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Have the Dice-Maker’s Fund Trustees breached their fiduciary duty to 
the Funds by allowing the cost of the feasibility studies to be paid from 
Dice-Maker’s Funds’ assets?
A. No, because the feasibility studies are necessary for the implementation 

of the decision to merge
B. No, because the studies are necessary to determine whether the merger 

would be advantageous to Fund participants
C. Yes, because the studies constitute a settlor function, so their costs 

cannot be paid from plan assets
D. Yes, because the costs of the studies were incurred prior to the merger
E. Yes, because the costs of the studies should have been allocated between 

the two groups of plans

Question 2: Who Pays?
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Does Peter L. have to recuse himself from the vote 
on the mergers?
A. No, because the feasibility studies determined the 

mergers can proceed
B. No, because he was not the deciding vote
C. Yes, because he has a conflicting duty of loyalty to both 

sets of funds
D. Yes, because that is best practice

Question 3: Conflicts of Interest
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• Procedure is the hallmark of fiduciary 
prudence.

• Any transaction between an ERISA fund and a 
“party in interest,” i.e., union, contributing 
employer, etc., should be scrutinized closely 
for prohibited transactions and conflicts of 
interest.

• A regular process to monitor service providers 
in commoditized industries is critical.

• Document procedural actions taken to ensure 
fiduciary compliance.
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