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• Individual accounts established for participants
– Retirement benefit equals contributions adjusted for investment gains/losses 

and expenses

• Common defined contribution plans
– Profit Sharing

• Profit sharing formula identifies employer contribution (e.g., hourly contribution 
established in collective bargaining agreement)

• 401(k) elective deferral can be offered with a profit-sharing plan

• Money Purchase Pension Plan
– Similar to profit sharing plan
– Pension plan features (i.e., annuities, contributions credited regardless 

whether paid)

Introduction: 
Types of Defined Contribution Plans
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• Participant—Directed
– ERISA does not require that participants be permitted to 

direct their investments
– Plan sponsor (Board of Trustees for multiemployer plan)

or some other fiduciary selects investment options and 
establishes rules permitting participants to provide 
investment directions

• Trustee—Directed
– All accounts (or subset of accounts) invested together in 

investments selected by the Trustees

Introduction: 
Defined Contribution Plan Investments
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• Exercise of discretionary authority or control 
concerning plan asset management or 
administration

• Provides investment advice for a fee
• Named as a fiduciary in the plan document

Introduction: ERISA Fiduciary Duties—
Who Is a Fiduciary?
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• Prudence—Act with the care, skill and prudence 
that a prudent person would under the 
circumstances 

• Loyalty—Act for the exclusive purpose of 
providing benefits to participants and defraying 
reasonable administrative expenses

• Diversify investments to minimize risk of large 
losses

Introduction: ERISA Fiduciary Duties
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• Comply with the terms of the governing plan 
documents

• Prohibited transactions
– Party in interest
– Self dealing, conflict of interest

Introduction: ERISA Fiduciary Duties
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• Plan sponsor/named fiduciary, i.e., Board of Trustees for 
multiemployer plan

• Investment Consultant
– Retained to advise the Trustees regarding selection of investments

• Recordkeeper
– Tracks contributions and investment experience for each plan account
– May offer the investment platform, directly or indirectly, from which the 

Trustees and investment consultant select investments, typically mutual 
funds or collective investment funds (subject to ERISA)

• Third-party Administrator
• Custodian

Introduction: 
Common Defined Contribution Plan Parties
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• Trustees and investment consultants will qualify 
as fiduciaries

• Other service providers performing 
nondiscretionary “ministerial” functions generally 
do not qualify as fiduciaries

• Trustees initially possess full responsibility for all 
aspects of the plan’s investment program

Introduction: Common Defined Contribution 
Plan Parties and Status as ERISA Fiduciaries
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• ERISA section 404(c) exempts Trustees from fiduciary responsibility 
relating to participant investment decisions; ERISA section 404(c) 
imposes numerous requirements, including:
– Participant must have opportunity to exercise control over their 

accounts
– Frequency of investment decisions
– Offer at least three investment options permitting participants to select 

from a “broad range of investment alternatives”
• ERISA section 404(c) relief is extended to participants not making 

investment decisions if the plan offers a qualified default investment 
alternative (“QDIA”)

Introduction: ERISA Section 404(c)
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• Common QDIAs
– Target date funds (“TDF”): Diversified portfolios that 

become more conservative as participants approach 
their “target” retirement age; 92% of defined 
contribution plans featured a TDF QDIA in 2021.*

– Balanced fund consisting of equities and fixed income 
investments “consistent with a target level of risk 
appropriate for plan participants as a whole.”

Introduction: ERISA Section 404(c) and 
Default Investments

* Callan’s 2022 Defined Contribution Trends Survey
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• Mutual funds and collective investment funds 
charge asset-based fees; fees are a percentage 
of assets under management (expense ratios)
– Both may offer a sliding scale fee schedule where fees 

decline as assets under management increase
• Mutual funds feature multiple share classes and 

some share classes charge more for the same 
investment
– Retail (more expensive) vs. Institutional (less expensive) 

Introduction: Investment and 
Recordkeeping Fee Arrangements
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• Recordkeepers are typically paid either a per capita 
fee based on accounts or an expense ratio fee

• Mutual funds may also feature varying levels of 
“revenue sharing” integrated into the expense ratio
– 12b-1, sub-transfer agency fees or “finders fees”

• Revenue sharing is intended to cover certain 
recordkeeping expenses
– The recordkeeper can retain the fees or deposit them into 

the participant accounts

Introduction: Investment and 
Recordkeeping Fee Arrangements
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• Mutual and collective funds feature actively and 
passively managed investments; in 2021, 91% 
of defined contribution plans featured a 
combination of active and passive

• Passive investments generally feature lower 
investment fees because the manager merely 
tracks an index (e.g., S and P 500), in contrast 
to active managers that conduct research and 
analysis to construct portfolios

Introduction: Investment Management

* Callan’s 2022 Defined Contribution Trends Survey
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• Plaintiffs’ bar began initiating ERISA breach class 
action lawsuits against defined contribution plan 
sponsors with more than 200 proposed class 
actions filed since 2019

• Initially focused on sponsors of plans with more 
than $1 billion in assets (Fortune 100 companies, 
universities) but now suing plans of all sizes, 
including under $100 million 

Excessive Fee and Related Litigation
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• Fiduciaries offered more expensive retail share class mutual 
fund options when lower cost institutional share classes were 
available

• Fiduciaries should have selected a different, less expensive 
investment vehicle (collective trust vs. mutual fund)

• Fiduciaries failed to consider less expensive passive (index 
fund) investments

• Fiduciaries failed to consider the role revenue sharing plays; 
fiduciaries approved excessive recordkeeping fees (expense 
ratio vs. per capita fee)

• Fiduciaries selected underperforming funds

Common Claims Advanced by Plaintiffs
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• Many class actions were put on hold after the Supreme Court 
in 2021 agreed to review the Hughes excessive fee case

• Supreme Court in Hughes reviewed whether fiduciaries 
satisfied their duty of prudence by offering lower cost 
investment alternatives (in addition to allegedly high-cost 
options) in a participant-directed defined contribution plan; 
plan offered over 400 options

• Supreme Court on January 24, 2022, unanimously held the 
availability of lower cost investment alternatives was not a 
defense to claims that other alternatives featured 
unreasonable fees

Hughes v. Northwestern University 
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• Increase in class action filings
– Could see 100 lawsuits filed in 2022

• Majority of motions to dismiss filed by plan sponsors denied
– Davis v. SalesForce (9th Cir 2022) (unpublished)—Holding plaintiffs plausibly 

alleged fiduciaries of SalesForce’s 401(k) plan breached their fiduciary duties by 
offering more expensive share classes of mutual funds and offering actively 
managed funds

– Kong v. Trader Joes (9th Cir 2022) (unpublished)—Holding that plaintiff’s 
complaint sufficiently alleged that defendants failed to monitor and control the 
offering of mutual funds in the form of retail share classes that carried higher 
fees than those charged by institutional share classes of the same investments 

• Settlement activity increased
– $150 million in settlements over the past three years

Impact of Hughes
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• Sixth Circuit approved motions to dismiss claims 
challenging: Active TDFs; failure to offer the least 
expensive investment options; underperforming 
investments relative to “comparator plans”
– Smith v. CommonSpirit Health (6th Cir 2022):

Forman v. TriHealth (6th Cir 2022)
– Sixth Circuit in CommonSpirit Health suggested in dicta 

that it could be imprudent to not offer active options in 
addition to passive

Successful Motions to Dismiss
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• Seventh Circuit in Albert v. OshKosh Corp 
(7th Cir 2022) likewise dismissed similar claims 
in addition to a claim alleging excessive revenue 
sharing

• But Sixth Circuit in TriHealth and others (2nd, 
3rd, 8th and 9th Circuits) permit claims relating 
to retail share class mutual funds to proceed

Successful Motions to Dismiss
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• Allegations of excessive fees due to higher-cost 
actively managed funds, failure to use the lowest-
cost share class of funds offered, and excessive 
recordkeeping fees

• Dismissed by the district court and affirmed by 
the Seventh Circuit. Oshkosh Corp., No. 21-2789, 
U.S. App. LEXIS 24300 (7th Cir., Aug. 29, 2022)

• The court relied on CommonSpirit Health in 
dismissing the excessive recordkeeping fees claim 

Albert v. Oshkosh Corp. 7th Cir.,
No. 21-2789, Aug. 29, 2022 
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• The court rejected the plaintiff’s “net expense”
theory that higher fee share classes should have
been offered because they have a lower net
expense due to revenue-sharing, compared to lower
fee investments without revenue-sharing
– No court has said that a fiduciary is required to choose

investments on this basis
• The failure to conduct an RFP was deemed

“insufficient to state a claim for breach of the duty
of loyalty”

Albert v. Oshkosh Corp.
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• A class action naming both the fiduciaries of Lowe’s 
401(k) Plan and Aon Hewitt, the plan’s fiduciary 
investment consultant, as defendants.
– The plaintiff claimed the defendants committed fiduciary breach 

when they replaced certain investment options in the plan with 
Aon’s Hewitt Growth Fund

– Plaintiffs claimed the fund was new and largely untested, 
underperformed its benchmark, was not utilized by fiduciaries of 
similarly sized plans and was “generally unpopular” in the 
marketplace 

Defenses Exist—Reetz v. Lowe’s Cos., 2021 
WL 4771535 (W.D.N.C. 2021) 
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• The District Court for the Western District of 
North Carolina determined that Aon did not 
breach its fiduciary duty as an investment advisor

• Specifically, the Court noted that Aon acted 
prudently in selecting Aon Growth Fund and that 
hindsight attacks on the fund’s performance were 
unpersuasive given the dynamics of the market

Defenses Exist—Reetz v. Lowe’s Cos.
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• Since July, at least 11 companies have been 
named in lawsuits for offering target-date index 
suite of funds operated by BlackRock Inc.
– Each of the 11 lawsuits, filed by the same firm, 

focused on the LifePath Index Funds, consisting of 
10 target-date funds

– These lawsuits are a contrast to the excessive fee 
cases because they focus on low fees but 
conservative investments 

401(k) Plan Litigation: BlackRock TDFs
“Between a Rock and a Hard Place”
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• The complaints make the same fiduciary breach arguments:
– The BlackRock funds underperformed better options from competitors
– The funds appear to have been chosen solely for their low fees and 

investment returns were not properly evaluated
– A proper evaluation would have resulted in the selection of better 

performing TDFs
• The lawsuits make comparison to Vanguard Target Retirement, 

American Funds Target Date Retirement (Capital Group) and 
T. Rowe Price Retirement funds
– However, the BlackRock funds operate on a “to-retirement” glide path, 

whereas others operate on a “through-retirement” path, meaning the 
funds are managed differently and are expected to produce different 
market returns 

401(k) Plan Litigation: BlackRock TDFs
“Between a Rock and a Hard Place”
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• Do not overreact
– Claims that survive a motion to dismiss merely possess a

“plausible” chance of prevailing and could be dismissed at
summary judgment or lose at trial based on evidence

– Only one reported case where the sponsor lost on the merits
and facts were extreme. Tussey v. ABB (W.D. Mo 2022)
(fiduciaries failed to comply with investment policy, offered
retail share classes and did not monitor revenue sharing).

– But cases filed can put pressure on trustees to settle cases
to avoid protracted litigation and headline risk

Post-Hughes Takeaways
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• Do follow and document prudent procedures
– Retain an independent expert; consider hiring an 

investment consultant if not currently retained
– Periodically receive confirmation from the investment 

consultant that appropriate share classes and investment 
vehicles are offered; fees are reasonable; performance and 
funds offered are appropriate

– Adopt an investment policy

Post-Hughes Takeaways
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– Investigate whether revenue sharing is generated and confirm it 
is being applied reasonably (e.g., returned to the account that 
generated it)

– Identify how the recordkeeper is compensated (per capita or 
asset-based) and that the fee is reasonable; investment 
consultant to assist

– Obtain proposals or compare to industry averages to address 
reasonableness of fees

– Document due diligence steps in minutes and reports presented 
at meetings

– Maintain fiduciary liability insurance (plan might be unable to 
pay fiduciary breach defense costs)

Post-Hughes Takeaways
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• Cryptocurrency is a digital currency where transactions are
verified and maintained by a centralized system

• Compliance Assistance Release No. 2022-01
– Released on March 10, 2022, the DOL cautioned plan fiduciaries to exercise

extreme care before considering a cryptocurrency option in 401(k) plans
– The DOL noted “serious concerns about the prudence of a fiduciary's

decision to expose a 401(k) plan's participants to direct investments in
cryptocurrencies, or other products whose value is tied to cryptocurrencies”

• Recently, the Department advised it was retooling its
definition of fiduciary investment advice to capture digital
IRAs, which are self-directed IRAs that focus on crypto
investments

DOL Guidance on Cryptocurrency
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• Soon after the guidance was issued, 401(k) 
provider ForUsAll Inc. sued the DOL for violating 
the Administrative Procedure Act
– Alleged the DOL issued its guidance effectively banning crypto 

investments outside a formal notice-and-comment rulemaking 
process

– The department’s threat of investigative action against plans was 
the impetus for the lawsuit 

DOL Guidance on Cryptocurrency
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• Under the Employee Contributions Initiative, the DOL protects
employee contributions and matching contributions

• In 2010, EBSA first announced a series of enforcement actions
where contributions were withheld from employees’ paychecks,
but were never deposited in their plans
– The Contributory Plans Criminal Project was the agency's first criminal

national enforcement project targeting persons who commit fraud and
abuse against participants and beneficiaries of contributory employee
benefit plans, including 401(k)s

– EBSA works closely with other federal, state and local agencies to criminally
prosecute individuals who abuse their authority or control over contributory
plans—Severe criminal penalties can result, including imprisonment

Employee Contributions Initiative
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• In 2020 alone, the DOL filed at least 16 complaints 
against individuals and plan sponsors for failure to timely 
remit employee contributions or loan repayments to the 
plan

– The relief requested often included permanently enjoining the 
defendant from serving as a fiduciary, ordering restitution of all 
losses to the plan, including opportunity costs, and in some 
instances, criminal penalties 

DOL—Employee Contributions Litigation
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• The DOL requires the deferrals to be deposited as soon 
as they can be regularly segregated, but no later than 
the 15th business day of the month immediately 
following the month the deferral was withheld or 
received by the employer
– This is not a safe harbor; rather, this is the maximum time 

period for plan sponsors to deposit the funds
– The DOL provides a 7-business day safe harbor for employee 

contributions to plans with fewer than 100 participants
• Elective deferrals and loan repayments withheld from an 

employee’s compensation become plan assets

Untimely Remittance of Elective Deferrals
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• In May 2002, the DOL issued Advisory Opinion 2002-02A—“Participant loan 
repayments . . . Are sufficiently similar to participant contributions”

• In May 2003, the DOL issued Field Assistance Bulletin No. 2003-02
– Issue: In the multiemployer defined contribution pension plan context, can collective 

bargaining, employer participation and similar agreements affect when participant 
contributions can reasonably be segregated from the general assets?

• “To the extent that a [CBA] . . . Describes such a process . . . [it] should be considered”
• The DOL noted that a reasonable process for receiving participant contributions should take 

into account how quickly the participating employers can reasonably segregate and forward 
contributions—And how costly to the plan a quicker process would be

• However, no matter how reasonable the process, “participants contributions become plan 
assets no later than the 15th business day of the month following the month in which . . .
The amounts would otherwise have been payable to the participant”

• “[N]either a collective bargaining agreement, nor any other agreement between the plan and 
an employer, can justify a failure to comply with the maximum periods in the regulation”

Untimely Remittance of Elective Deferrals—
Multiemployer Plan Guidance
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Key Takeaways
• Litigation surrounding defined contribution plans largely centers around 

investment and recordkeeping fees, and underscores need for detailed review 
process by Trustees

• Trustees should consider retention of independent investment consultant in 
process of creating line-up of investment options and monitoring those options 
over time

• Review should focus not only on fees but overall performance of individual 
investment options

• Trustees should keep up with developments and be aware of options available, 
such as Passive vs. Active, Mutual Funds vs. Collective Funds, and differences 
in the manner in which target date funds are structured—The investment 
consultant should provide updates and education 
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Key Takeaways Session 
Evaluation—
Scan this 
QR code.

Session 
eval QR 

code here

• Carefully consider whether revenue sharing is appropriate 
given impact on expense charges and whether revenue 
sharing is allocated properly among participants

• Determine the minimum number of investment options 
required to enable participants to properly diversify their 
investments and avoid creating a line-up of too many funds 
that increase potential for participant confusion
or claims

• Avoid speculative investment options that are difficult
to monitor

• Create a process for monitoring and pursuing delinquencies 
related to elective deferrals, and implement strong 
collection procedures to ensure timely allocations to 
accounts
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