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• The Supreme Court Is Becoming More Active In Less 
Predictable Ways
– Could mean significantly less deference to precedent and 

weakened ERISA, more burden on plans to keep up with and 
deal with a myriad of state laws including criminal laws 

• Dobbs decision
– Could also mean enhanced scrutiny of Board decisions as the 

Court stresses the ongoing nature of fiduciary oversight—It’s not 
enough to make a prudent action, continued monitoring is often 
required. 

• Hughes decision

Benefits Megatrends: Overview
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• Expect increased scrutiny and oversight not just from the 
agencies you know but also from SEC and others, as well 
as Congress as it looks to recoup tax dollars

• In the lower courts and the agencies, an emphasis on 
transparency, required communications and disclosure. 
Examples:
– Jette v. United of Omaha: Physician’s report to be provided pre-

decision on appeal
– COBRA—A torrent of litigation

Benefits Megatrends: Overview
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• Technology and its repercussions affect every aspect of benefits 
from participant protection to investments. Examples:
– Cybersecurity
– Cryptocurrency

• Workplaces are Changing and this will affect plan design and 
delivery
– Mental Health
– Remote/hybrid work
– DEI focus
– Changing worker expectations 
– ESG

Benefits Megatrends: Overview
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• Remember Your Ds?
– Dignity, Discretion, Diversity, Disclosure, Due Process, 

Due Diligence, Documentation; 
– Delay, Discrimination and Deceit

• We will wrap up this discussion with a quick 
review of these guiding principles.

Overview: Review of a Few Basic Principles 
to Help You Deal With These Changes 
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• 6/24/2022—*Dobbs v. Jackson Women’s Health Organization—In a stunning 
reversal of decades of precedent, a sharply divided United States Supreme 
Court on June 24, 2022 overturned the landmark constitutional case Roe v. 
Wade and key subsequent decision Planned Parenthood v. Casey.

– Big picture: More need for plans to pay attention to state law not just in the state 
in which they are situated but other states where employees reside

– Scope of state laws to review is also expanded as criminal laws may be implicated 
in some circumstances.

– Preemption and its underpinnings were key to passage of ERISA—We are in for a 
time of debate and change.

• 1/24/2022—*Hughes v. Northwestern University—The Supreme Court 
reiterated that a fiduciary of a retirement plan has a continuing duty to 
monitor plan investments. 

Back to the Supreme Court: 
2 Very Important Cases

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.

G01.1-6



• In a stunning reversal of decades of precedent, a sharply divided 
United States Supreme Court on June 24, 2022 overturned the 
landmark constitutional case Roe v. Wade and key subsequent 
decision Planned Parenthood v. Casey.

• The majority opinion authored by Justice Samuel Alito held that: 
– The Constitution does not confer a right to abortion; 
– Roe and Casey are overruled; and 
– The authority to regulate abortion is returned to the states.

Dobbs v. Jackson Women’s Health 
Organization 

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The reaction has been swift and vocal, with many lawyers concerned about 
the long-term damage to the reputation of the Court.

– Contrast with other major changes in direction where the Court moved slowly 
over a period of years and was careful to act unanimously when making a major 
pronouncements in areas that could cause controversial societal changes, e.g., 
Brown v. Bd of Education. 

• State governors, attorneys general, legislatures and politicians are entering 
the post-Dobbs fray as are many interest groups.

• The benefits community is also busy responding.
• The focus on Dobbs and its progeny will cause much litigation and 

controversy for years to come and have repercussions well beyond abortion.
• But first, a bit more about the decision itself.

Dobbs

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Dobbs involved a challenge to Mississippi’s Gestational Age Act which 
provided that “[e]xcept in a medical emergency or in the case of a severe 
fetal abnormality, a person shall not intentionally or knowingly perform . . . 
Or induce an abortion of an unborn human being if the probable gestational 
age of the unborn human being has been determined to be greater than 
fifteen (15) weeks.” 

• The law was found unconstitutional by the District Court and that ruling was 
affirmed by the Fifth Circuit Court of Appeals.

• The Supreme Court granted certiorari to consider “whether ‘all pre-viability 
prohibitions on elective abortions are unconstitutional,’” and stated that the 
central issue would be whether to “reaffirm or overrule Roe and Casey.”

Dobbs—The Decision 

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The majority opinion focused its analysis on three sub-issues: 
1) Whether the Constitution confers a right to abortion;
2) Whether stare decisis requires continued acceptance of Roe and Casey; and 
3) Whether Casey’s argument that “the preservation of public approval of the Court weighs 

heavily in favor of retaining Roe” indicates that Roe should not be overruled. 
• On the first issue as to whether the Constitution confers a right to abortion, the Court 

focused primarily on the Due Process Clause of the Fourteenth Amendment
– It asked, “whether the right was ‘deeply rooted in [our] history and tradition’ and whether it 

is essential to our Nation’s ‘scheme of ordered liberty.’” 
– Finding little to no support for that right in either history or legal precedent, the Court 

concluded that the Fourteenth Amendment did not implicitly protect the right to abortion.

Dobbs—The Decision

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• As to the second issue of stare decisis or precedent, 
– The court noted that “the controlling opinion in Casey reaffirmed Roe’s

‘central holding’ based solely on the doctrine of stare decisis,” 
– It concluded that “five factors weigh strongly in favor of overruling Roe

and Casey: 
• The nature of their error, 
• The quality of their reasoning, 
• The ‘workability’ of the rules they imposed on the country, 
• Their disruptive effect on other areas of law, and 
• The absence of concrete reliance.” 

– The Court sharply criticized both cases on each of these factors, pointing to 
descriptions of Roe as “egregiously wrong” and “[standing] on exceptionally 
weak grounds.”

Dobbs—The Decision

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• As to the third issue, the Court addressed the obvious 
political, social, and cultural ramifications of its decision 
to overrule Roe and Casey. 
– It found fault in Casey’s consideration of public opinion as well 

as the Court’s power to shape it: “We do not pretend to know 
how our political system or society will respond to today’s 
decision overruling Roe and Casey. And even if we could foresee 
what will happen, we would have no authority to let that 
knowledge influence our decision. We can only do our job, which 
is to interpret the law, apply longstanding principles of stare 
decisis, and decide this case accordingly.”

Dobbs—The Decision

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The majority opinion endeavored to limit the actual holding of Dobbs to 
abortion. 

• Despite this, both the dissenting opinion in Dobbs as well as public 
discourse in the aftermath of the decision reflect real concern that this 
decision could mark the beginning of a curtailment of other fundamental 
rights if similar reasoning were applied. 

• Specifically, Dobbs paves the way for challenges to be made to many prior 
long-standing precedents including:

– Loving v. Virginia (interracial marriage)
– Griswold v. Connecticut (access to contraceptives)
– Lawrence v. Texas (same-sex conduct), and
– Obergefell v. Hodges (same-sex marriage)

Dobbs—Potential Effect on 
Other Constitutional Rights

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Justice Clarence Thomas’s concurring opinion explicitly 
called for a reexamination of substantive due process in 
its entirety. He called for reconsidering ALL of the Court’s 
substantive due process precedents, including Griswold, 
Lawrence, and Obergefell.

• For now, it remains unclear just how Dobbs will 
ultimately affect those precedents and other rights 
currently guaranteed by the Due Process Clause of the 
Fourteenth Amendment.

Dobbs—Potential Effect on 
Other Constitutional Rights

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• State criminal laws may impose penalties not only for those who 
have an abortion but for those who aid or abet the illegal act. 
– This could include physicians and other health care workers and 

employers and plan sponsors.
• At least one state (Texas) allows individuals to sue aiders or 

abettors.
• Some in Congress are suggesting implementing a national ban on 

abortions.
• President has pledged to seek a law post the mid-term elections to 

ensure national protections for women seeking abortions in some 
circumstances.

Dobbs Issues for Plan Sponsors and Plans

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The Biden administration has emphasized that ACA 
Reproductive Health Mandates will be reinforced. 

• AG Merrick Garland at DOJ has indicated that:
– “Bedrock Constitutional principles protect women’s rights to seek 

reproductive care in states where abortion remains legal”; 
– Abortion counseling services must be allowed even in states 

where abortion is banned (1st Amt); 
– DOL will work with FDA to ensure access to medication; and
– That federal agencies may continue to provide reproductive 

health services to the extent authorized by federal law.

Dobbs Issues for Plan Sponsors and Plans

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Review the laws in each state in which you operate or in which your employees work or 
reside, including especially criminal laws.

• Why? Doesn’t ERISA pre-empt any and all state laws?
– There are exceptions to the pre-emptive force of ERISA. 

• A key exception is for state criminal laws of general applicability.
• Another is the state insurance laws exception
• And for those of you who are governmental plans, they are excepted from most provisions of ERISA

– Many states are considering or have adopted by executive action, enforcement policy or potential 
legislative changes to law or policy which could extend existing protections or could eliminate or 
increase penalties.

– Some states provide protection in their Constitutions or laws and others are considering legislation or 
executive action. 

• Key takeaway: This case and others may signal a more permanent erosion of ERISA 
Preemption, thus placing a burden on Plans to be aware of and comply with a myriad of 
state laws

Dobbs: What Does It Mean for Your Plan?

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Review existing group health plans
– Prenatal and neonatal expenses
– Coverage for injuries incurred in an illegal act
– Coverage for out of state/out of network care
– Coverage/reimbursement for travel expenses

• Some companies, such as Amazon and JPMorgan Chase, have already stated 
that they will cover travel expenses for employees who need to travel out-of-
state for an abortion. 

• Concerns in the business community about state reactions to them covering 
abortion costs have led both the Business Group on Health and the HR 
Policy Association to seek guidance from HHS, DOL and Treasury. 

– Mental health/EAPs

Dobbs: Other Issues for 
Plan Sponsors and Plans

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Should other non-group health plan benefits be considered or 
revisited?
– Transportation benefits
– Paid time off
– Parental leave policies
– Caregiver support
– Education savings benefits 

• What about other matters not traditionally covered by employee 
benefit plans?

• For example, legal assistance plans may not cover criminal charges—
Will plans consider revisiting that?

Dobbs: Other Issues for 
Plan Sponsors and Plans

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• What effects will Dobbs have on employee 
recruitment and retention? 
– On diversity, equity and inclusion strategies? 
– On financial wellness and retirement readiness 

initiatives?
• What support will workers be expecting or 

demanding?

Dobbs: Issues for Plan Sponsors and Plans

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Bottom line: Supreme Court decisions such as Dobbs
make plan administration more complex 

• The interaction between the Court’s ruling, state laws 
restricting or protecting abortion, and ERISA’s 
preemption of certain state laws regulating employer-
sponsored benefit plans will likely be subject to extensive 
debate and litigation over the next few years.

• Overall, rapid developments in this area are expected to 
be forthcoming.

Dobbs: Issues for Plan Sponsors and Plans

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Employers and plan sponsors should pay close attention 
to legal developments in all states in which they do 
business or in which their employees reside.

• Make sure to seek competent experienced legal counsel 
when implementing any changes to insurance and 
benefits they provide their employees or adopting other 
policies intended to address the impact of the Court’s 
decision.

Dobbs: Issues for Plan Sponsors and Plans

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The Supreme Court reiterated in an 8-0 decision 
authored by Justice Sotomayor that a fiduciary 
of a retirement plan has a continuing duty to 
monitor plan investments.

• The Court also held that review of a claim 
alleging breach of the fiduciary duty of prudence 
in context-specific and requires a consideration 
of the circumstances.

Hughes v. Northwestern University, 
142 S.Ct.737 (Jan. 24, 2022)

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• In 2016 employees of the university sued the 
University’s Retirement Investment committee 
and certain school officials involved in the 
administration of the school’s defined 
contribution plans.

• Each of those plans offered a pre-selected menu 
of investment options from which plan 
participants could choose.

Hughes—Background

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Plaintiffs alleged breach of fiduciary duty in that:
– The defendants had failed to monitor and control recordkeeping 

fees, resulting in higher costs to the plan participants.
– The defendants offered “retail” share classes of mutual funds 

rather than only “institutional” share classes of the same 
investments, again resulting in higher costs to the participants. 

– The defendants offered too many (more than 400) investment 
options, causing participant confusion and resulting in poor 
investment decisions.

Hughes—3 Types of Breaches Alleged

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The District Court dismissed the case. On 
appeal, the 7th Circuit upheld the dismissal.

• It concluded that any allegedly imprudent 
decisions by the University were excused 
because participants had free and ultimate 
choice among the investment options offered. 

• The U.S. Supreme Court emphatically disagreed.

Hughes—Supreme Court Overturns 
Dismissal of the Claims

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The Court found that the fact that plan 
participants have a choice among their 
investment options does NOT excuse imprudent 
decisions made by the plan administrators. 

• It underscored that the duty to monitor 
investments and investment options provided to 
participants is a continuing duty, citing its 2015 
precedent in Tibble v. Edison.

Hughes—Supreme Court Overturns 
Dismissal of the Claims

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The Court dismissed the argument that the plan’s offering of a diverse 
range of mutual funds including some index funds and institutional funds 
with lower fees should excuse the inclusion of higher priced options.

• Instead, it pointed out that the duty to monitor all plan investments 
includes the duty to remove any imprudent investments.

• This case is only at the pleading stage, and it did not hold that Hughes had 
stated a claim, but instead remanded that issue to the 7th Circuit for 
reconsideration under the proper legal standard per Tibble.

• Nonetheless, it is a clear pronouncement from the Court of its expectations 
of plan sponsors and administrators.

• Practice tip: Document your due diligence and adherence to a prudent 
process

Hughes—More to Come

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Meanwhile, the plaintiff’s bar continues to file cases in record numbers.
• Large companies and universities are no longer the only defendants—

Similar allegations have been brought against many smaller, private or 
nonprofits.

• Litigation continues to proliferate.
– Goodman v. Columbus Regional Healthcare System—Only one day after Hughes, 

a federal trial court in Georgia permitted an excessive fee case to proceed.
– Lauderdale v. NFP Retirement—A California federal trial court also followed 

Hughes: Note that the plan participants bolstered their argument of imprudence 
by claiming that the minutes of the meetings of the fiduciaries did not reflect 
inquiry into or consideration of lower cost funds.

Hughes—More to Come

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The Circuit Courts are also weighing in: 
– Davis v. Salesforce.com, Inc., 9th Circuit reverses dismissals
– Kong v. Trader Joe’s, 7th Circuit also reversed dismissal
– But the 6th Circuit in Smith v. CommonSpirit Health on 6/22/2022 

went the other way, upholding dismissal by the lower court. 
• Relying on the language in Hughes that courts should “give due regard to 

the range of reasonable judgments a fiduciary may make based on her 
experience and expertise.”, the 6th Circuit opined that the mere fact that 
actively managed funds cost more than passively managed funds does not 
standing alone make active funds imprudent.

Hughes—More to Come

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• What is the best governance structure for your plan? 
• Do you have the expertise in house, or should you contract out the 

investment selection process and decisions to an independent fiduciary?
– Review vendor contracts carefully on allocation of liability.

• Even if you contract out, you still have a duty to monitor the plan’s service 
providers periodically and timely.

• Adopt and follow a well documented prudent process for reviewing and 
monitoring investments and service providers on a regular basis.

• Adopt and comply with a prudent set of investment guidelines or policy 
statement.

Hughes—Takeaways to Consider

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Consider whether to limit the plan’s investment options to avoid the risk of 
confusion or “overload”.

– One study found that the average number of investment options for larger 
401(k)s was over 17.

• Pay attention to the fees, including sales loads, management fees and 
administrative charges. 

– Benchmark the fees regularly, even between RFPs if you have not been out to 
bid recently.

• Consider and get advice on how often to go out for bid or issue an RFQ.
• Unless you relish litigation, in many cases, it may be wise to select 

institutional funds rather than retail funds. Consider whether to explore a 
collective investment trust.

Hughes—Takeaways

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Know the types of decisions that will make your plans an easy target. 
• Avoid those decisions or at least make sure to document not just the 

decision but the process and rationale for your decision and make 
sure to monitor it periodically.

• This is sound practice not only as to fees but also types of investments 
offered, for example, cryptocurrency, private equity or ESG.

• It is also important in all plan decisions, not just investments. 
Example: Vendor selection

• Make sure your plan offers a diversified menu of options and make 
appropriate disclosures clearly delineating the risks of investments offered.

Hughes—Takeaways

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Three agencies were originally given the task of regulating ERISA 
plans:
– The Department of Labor
– The Internal Revenue Service
– The Pension Benefit Guaranty Corporation.

• Also, if you were an insured plan you needed to deal with state 
insurance laws and related state agencies

• Later other agencies have been given jurisdiction over various 
issues, for example, 
– Health and Human Services

Other Agencies Are Getting Into the Act, 
Again Making Your Job More Complex

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Recent developments at the Securities and Exchange Commission 
(SEC) indicate that plans need to keep abreast of SEC 
pronouncements and direction. 
– This is not entirely new especially for larger plans and for public sector 

plans.
– However, it is now becoming more of a factor for many ERISA plans, 

usually through their vendors.
– Example: In the Matter of TIAA-CREF Individual and Institutional 

Services, Securities Act of 1933 Release No 10954, Securities Exchange 
Act of 1934 Release No. 92376, Investment Advisors Act of 1940 
Release No. 5772 Administrative Proceeding File No. 3-20392 SEC 
July 21, 2021).

Other Agencies Are Getting Into the Act, 
Again Making Your Job More Complex

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The SEC entered into a $97 million settlement agreement following 
allegations of misleading statements and inadequate disclosures by wealth 
management advisors. 

• The Securities and Exchange Commission (“SEC”) announced that it entered into a 
$97M settlement agreement with TIAA-CREF Individual and Institutional Services, 
LLC (“TC Services”), a subsidiary of Teachers Insurance and Annuity Association of 
America (“TIAA”). 

• The SEC alleged that the company engaged in misleading practices which violated 
Section 8A of the Securities Act of 1933, Section 15(b) of the Securities Exchange Act 
of 1934, and Sections 203(e) and 203(k) of the Investment Advisers Act of 1940. 

• Part of the settlement agreement is an order implementing cease and desist 
provisions pursuant to the same alleged violations listed above as well as imposing 
remedial sanctions.

In the Matter of TIAA-CREF Individual and 
Institutional Services, LLC

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The SEC found that TC Services, when encouraging clients and customers 
to roll over their employer-sponsored retirement plans (“ESPs”), such as 
their 401(k)s and 403(b)s, into TC Services, the Wealth Management 
Advisers (“WMAs”) at TC Services encouraged clients to roll their savings 
over into Portfolio Advisor, an actively-managed program at TC Services. 

• This actively managed option offered higher fees and was offered by some 
managers to all clients, sometimes without presentation of any alternatives. 

• In addition, until 2018, TC Services did not disclose that the compensation 
structure at the company encouraged WMAs to recommend Portfolio 
Advisor for reasons other than preferred asset allocation on behalf of the 
client.

TIAA-CREF Individual and 
Institutional Services, LLC

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.

G01.1-37



• In sum, these financial retirement products were not always in the client’s 
best interest. Instead, they were in the WMAs best interest because TC 
Services offered greater incentives in terms of ongoing commissions for 
WMAs with high-fee, actively managed portfolio options.

• At the same time, the WMAs told some clients that they were offering these 
options because they were in the client’s best interest and some WMAs 
even stated that they were fiduciaries and acting in a fiduciary capacity. 

• While TC Services is a Registered Investment Advisor subject to fiduciary 
standards, it is also a registered broker dealer, which means only in some 
circumstances are WMAs held to a fiduciary standard.

TIAA-CREF Individual and 
Institutional Services, LLC

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Despite only being a fiduciary in some instances, the WMAs assured 
clients that they were fiduciaries, when in fact the WMAs were 
getting incentives in the form of commissions for navigating clients 
into higher-cost options. Despite the WMAs’ representations, these 
ESP rollover recommendations were not treated or reviewed under a 
fiduciary standard.

• Further, WMAs were sometimes trained to avoid discussing the fees 
associated with rollover recommendations. 

• WMAs frequently presented Portfolio Advisor as the only option to 
clients and did not discuss alternative options for rollovers.

TIAA-CREF Individual and 
Institutional Services, LLC

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The SEC determined that TC Services’ practices included materially misleading 
statements and inadequate and misleading disclosures and violated its own policies 
and procedures. 

• As a result, the SEC asserted that TC Services violated Section 8A of the Securities 
Act of 1933, Section 15(b) of the Exchange Act of 1934, and Sections 203(e) and 
203(k) of the Investment Advisers Act of 1940. 

• While TC Services neither admitted nor denied the factual allegations of the SEC, 
the company proposed a settlement offer which was accepted by the SEC. 

• The settlement requires TC Services to review its disclosures, improve its training 
programs, and notify affected clients. 

• TC Services was also ordered to pay $97 million, including approximately $74 million 
for disgorgement, $14 million in prejudgment interest, and a $9 million civil monetary 
penalty.

TIAA-CREF Individual and 
Institutional Services, LLC

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• The duty to disclose pertinent information on a timely basis is based in both 
the law and the cases decided under the law. 

– The main source of the duty is Title I of ERISA. 
– Other statutory amendments and regulatory developments include recent activity 

regarding transparency and no surprises. 
• In addition to paying attention to new enactments and guidance in those 

areas, plans need to remember to pay attention to day to day issues, such 
as when you wording of benefit denials and providing adequate information 
for participants to understand and appeal adverse decisions. 

• This duty to provide information includes a duty to provide the information 
timely. 

– Jette case is an interesting example of that this year. 
– The torrent of COBRA litigation is another.

Benefit Megatrend: 
Focus on Disclosure and Transparency
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• The United States Court of Appeals for the First Circuit found that a 
defendant claim administrator had an obligation under ERISA to provide 
participants with a timely copy of a physician’s report issued during the 
appeal process and the opportunity to respond to that report before the 
claim administrator made its final decision on appeal. 

• Because the defendant did not do so, it deprived the participant of a full 
and fair review of her claim as required under ERISA, and the case was 
remanded back to the claim administrator to provide that full and fair 
review. 

• The decision is consistent with the 2011 Ninth Circuit in the Salomaa case, 
but not with cases from other circuits, most recently the 2nd Circuit in the 
2021 Mayer decision.

Jette v. United of Omaha Life Insurance 
Company—Disclosure (1st Cir. Nov. 10, 2021)

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
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• The Court stated that because Jette did not have the chance to review the 
report and respond to it, the administrative record is incomplete. 

• The Court vacated the District Court’s decision and remanded with 
instructions to send it back to United to conduct a full and fair review of 
Jette’s claims. 

• This case is a wake-up call to plan administrators to review their processes 
to ensure that their procedures comport with ERISA’s minimum procedural 
requirements. 

• Plan administrators must ensure that plan participants who so request have 
an opportunity to review their medical examination reports and have the 
chance to respond to the findings of such medical examinations even where 
this occurs during the appeals process.

Jette v. United of Omaha: Disclosure

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.
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• Moreover, plan administrators must disclose all documents relevant to the 
participants claims, as many courts are construing a plan administrator’s 
duty to furnish relevant documentation to beneficiaries broadly. 

• Overall, plan administrators must make sure that they provide plan 
beneficiaries a full and fair review of their claims at the administrative level 
as required under ERISA. 

• This includes providing them requested information and an 
opportunity to respond timely before a decision is rendered so that 
those responses and comments become part of the administrative 
record if the decision if the decision is later appealed to court.

Jette v. United of Omaha: Disclosure

© 2022 Murphy, Hesse, Toomey & Lehane, LLP. All Rights Reserved. 
This document is not legal advice.

G01.1-44



• COBRA—Dozens of suits continue to be filed ever more frequently alleging 
defective COBRA notices. 

– Fines can be up to $110 per employee per day. Recent settlements include 
Fiat Chrysler—$600,000, Costco—$750,000, and Home Depot—$815,000

– The allegations of deficiency include:
• Notices do not contain all the required information
• Notices do not include contact information for the plan administrator 
• Notices are not written in a manner understandable by the average plan participant
• Notices have been alleged to be designed to frighten participants for filing by warning 

against filing false information
– Other problems include:

• Untimely notice
• Failure to provide notice to all required beneficiaries.

Focus on Disclosure: COBRA Notices
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• Questions to Consider
– Are your notices easily understandable by the average plan participant? Keep them simple 

and clear. 
– When are you providing the notice and to whom and how/where? Document timely receipt 

by each required qualified beneficiary. 
– Do you use an outside vendor to provide your COBRA administration? 
– When was the contract last reviewed or put out to bid? Do you review the processes and 

procedures used by the vendor as part of the selection process?
– Have you thought about how to fairly allocate liability? Have you agreed upon an allocation 

in that contract? For example, the vendor may wish to be protected if the employer does not 
provide timely and accurate information to it, but the employer will normally expect the 
vendor to bear the costs of defective or untimely notices. 

– Note that attorney fees and costs can be substantial and should be dealt with in addition to 
fees and other damages.

COBRA—Takeaways 
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• It is incumbent on you as Trustees to provide timely, 
complete and accurate information to your participants. 

• Select and monitor your vendors carefully.
– This includes making it your business to know how they perform 

the services and the promises they are making to participants. 
– Focus in on allocation of liability, indemnification and insurance 

coverage as you negotiate your vendor contracts. 

Transparency and Disclosure Takeaways
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• Technology and its repercussions affect every aspect of benefits 
from participant protection to investments. Examples:
– Cybersecurity—EBSA 2021 guidance for plan sponsors requires attention 

to cybersecurity policies and monitoring of related security plans. Pay 
attention to vendor selection and contracting procedures, vendor 
subcontracting, training and internal controls, and insurance issues. 

– Cryptocurrency—EBSA issued Compliance Assistance Release No 2022-
01: 401(k) Plan Investments in Cryptocurrencies signaling DOL’s strong 
concern about plan investment in cryptocurrencies and threatening to 
investigate fiduciaries who make cryptocurrency available to plan 
participants as part of a menu of investments or through a brokerage 
window.

Benefit Megatrend: Technology 
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• DOL issued guidance on 4/14/2021 on best practices for plan 
sponsors, fiduciaries, recordkeepers, and plan participants for 
maintaining the cybersecurity of DB and DC retirement plans

• The guidance includes three separate documents: 
– tips to plan sponsors and fiduciaries when hiring service providers; 
– best practices for plan fiduciaries and record-keepers in managing the 

cybersecurity risk of their plans; and 
– online security tips for participants and beneficiaries utilizing online 

tools to access their plan.

Cybersecurity 
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• Plans often rely on service providers for several 
functions, including maintaining plan records and 
securing participant and beneficiary data. 

• Plan fiduciaries have a responsibility, pursuant to the 
duty of prudence, to select and monitor such service 
providers with care. 

• The DOL’s guidance makes clear that such selection and 
monitoring should also include consideration of the 
service provider’s cybersecurity practices.

Cybersecurity Best Practices: Service Provider 
Selection and Monitoring (Hint: Due Diligence)
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• The guidance includes several topics regarding cybersecurity 
which fiduciaries may wish to consider when selecting a 
service provider. 

• The guidance further highlights a number of provisions in a 
plan’s contract with a service provider which are helpful in 
assisting plan fiduciaries to ensure and monitor a provider’s 
cybersecurity practices. 

• Lastly, the guidance provides that fiduciaries should consider 
a service provider’s insurance policies when selecting a service 
provider.

Cybersecurity: Service Provider Selection 
and Monitoring
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• The guidance provides a useful checklist for 
fiduciaries when considering the cybersecurity 
practices of potential and current service 
providers.

• The considerations outlined in the guidance are 
important for fiduciaries to address in order to 
comply with their duty to select and monitor 
service providers prudently. 

Cybersecurity: Service Provider Selection 
and Monitoring
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• In addition to outlining considerations concerning 
contracting with service providers, the guidance also 
includes comprehensive guidance for plans themselves 
in order to protect their own plan-related information 
technology (IT) systems and participants and 
beneficiaries’ data.

• The guidance is broken down into twelve cybersecurity 
best practices.

Cybersecurity: Best Practices for Plan 
Fiduciaries and Recordkeepers
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• Maintain a formal, well-documented 
cybersecurity program designed to identify, 
assess, and respond to both internal and 
external cybersecurity risks and events. 

• The guidance outlines the process for adopting 
and implementing such a cybersecurity program.
– The program should be approved by senior leadership 

and reviewed and updated at least annually.

Cybersecurity: Plan Fiduciaries and 
Sponsors Best Practices
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• The program should be reviewed by an 
independent third-party auditor in order to 
confirm that the plan follows its own policies. 

• The plan should document the framework it uses 
to assess its cybersecurity. 

• The guidance lists several topics which a 
cybersecurity program’s policies and procedures 
should address.

Cybersecurity: Plan Fiduciaries and 
Sponsors Best Practices
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• Conduct periodic cybersecurity awareness training.
– The DOL’s guidance acknowledges that employees are often an 

organization’s weakest link with regards to its cybersecurity. 
– Setting expectations and educating employees through training 

is critically important to mitigating cybersecurity risks.
• The DOL’s guidance highlights the importance of 

implementing three plans: 
– A business continuity plan,
– Disaster recovery plan,
– Incident response plan.

Cybersecurity: Plan Fiduciary and 
Sponsors Best Practices
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• Online Security Tips for Plan Participants and 
Beneficiaries.
– The final document within the DOL’s cybersecurity 

guidance is directed at plan participants and 
beneficiaries.

Cybersecurity: Tips for Plan Participants 
and Beneficiaries 
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• The DOL advises participants and beneficiaries to comply with the 
following basic rules when accessing their retirement accounts and 
information online in order to reduce the risk of fraud.
– Register, set up and routinely monitor online accounts;
– Use strong, unique passwords and multi-factor authentication;
– Keep personal contact information current;
– Close or delete unused accounts;
– Be cautious when utilizing public wi-fi networks;
– Be aware of and on the lookout for phishing attacks; and
– Use antivirus software and updated applications and software.

Cybersecurity: Participant Tips
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• On March 10, 2022, the DOL’s EBSA issued Compliance Assistance 
Release No 2022-01: 401(k) Plan Investments in Cryptocurrencies. 

• The CAP signals DOL’s serious concerns about plan administrators 
introducing cryptocurrencies as an investment option in benefits 
plans and cautions plan administrators to exercise extreme care if 
they are considering offering 401(k) participants such a “high-risk 
and volatile” investment option. 

• It also puts on warning fiduciaries who make cryptocurrency 
available to plan participants that the DOL may investigate them.

• This is true regardless of whether the cryptocurrency is offered as 
part of a menu of investments or through a brokerage window.

Cryptocurrency 
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• Cryptocurrencies present a high risk of loss in a benefits plan, which could 
subject a plan administrator to liability for breaching their fiduciary duty to 
invest in a prudent manner. 

• In a defined contribution plan, for instance, the value of the beneficiary’s 
retirement account depends on how the account investments perform. 

• The employee and employer make contributions to the plan which are then 
invested, and plan administrators have significant responsibility to ensure 
that those contributions are invested with care, skill diligence and prudence. 

• Because cryptocurrencies present such a high risk of loss given their 
extreme price volatility, the EBSA cautions plan administrators to exercise 
extreme care before even considering adding cryptocurrencies as an 
investment option in a plan.

Cryptocurrency
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• EBSA expressed that it has “serious concerns” about a fiduciary exposing a 
retirement plan to cryptocurrencies. 

• There are too “many uncertainties” associated with this form of investment 
and extreme volatility may result in devastating consequences for plan 
participants. 

• The EBSA also noted that “plan participants are less likely to have sufficient 
knowledge about these investments” in comparison to traditional 
investments. 

• There are also difficulties when it comes to recordkeeping. Unlike traditional 
investments, cryptocurrencies are not held in trust or custodial accounts, 
but instead, generally “in lines of computer code in a digital wallet,” which 
make it difficult to keep records of these investment assets in a retirement 
plan. 

Cryptocurrency
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• In addition, the EBSA has concerns about how reliable and accurate 
cryptocurrency valuations are. 

• Accounting treatments of the cryptocurrency market vary, and reporting and 
data integrity requirements may not be the same, as it generally the case 
with traditional investments. 

• Regulation of the cryptocurrency market is also a cause for concern, 
according to the EBSA. 

• Some market participants may be operating outside of the regulatory 
frameworks or simply not complying with said frameworks, and some sales 
of cryptocurrencies may be unlawful altogether. 

• The EBSA also noted that cryptocurrencies such as Bitcoin have been used 
in illegal activity including drug dealing and money laundering.

Cryptocurrency 
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• Given the significant negative risks involved with cryptocurrencies and a 
plan administrator’s duty to investment in a prudent manner, the EBSA 
cautions plan administrators to take extreme precaution when considering 
or offering cryptocurrencies as an investment option in benefits plans. 

• Nonetheless, some vendors such as Fidelity, have proceeded to add 
cryptocurrency to their investment line up. 

• Practice tips: 
– If you are still considering following suit, be aware that such a decision may flag 

your plan for special scrutiny by the Department of Labor. 
– Accordantly, extra precautions, limitations and careful documentation would be 

advisable.

Cryptocurrency 
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• COVID is still with us
• Workplaces are changing and this will affect plan design 

and delivery
– Remote/hybrid work
– DEI focus
– Changing worker expectations 
– ESG

• And the budget deficit means that Congress will continue 
to see where it can recoup tax dollars.

Benefits Megatrend: Effect of COVID Pandemic, 
Changing Workplaces and Expectations
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• The worst of the pandemic may be over, but challenges remain.
• New strains of COVID continue to emerge
• Other diseases continue to surface, e.g., monkeypox
• Debates continue about 

– Mandated vaccinations, 
– Religious accommodations, 
– Return to work policies, 
– Remote work policies 
– Hybrid work places

• Legal compliance remains challenging. For example: Compliance with 
multiple state laws if workers are remote.

COVID
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• Changing worker/societal expectations mean a 
focus on such issues as: 
– Mental Health
– Diversity, Equity and Inclusion
– Climate change

• Example of how plans are dealing with such 
trends is the focus on ESG in plan investments

Changing Expectations
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• In October 2021, EBSA proposed rescinding 
Trump era ESG regulations.
– Consideration of all material factors may “require and 

evaluation of the economic effects of climate change 
and other [ESG]factors.”

– Tie breaker rule—When 2 competing investments 
equally serve the financial interests of the plan, 
collateral benefits can be considered.

Environmental, Social and Governance (ESG) 
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• The Supreme Court Is Becoming More Active In Less Predictable Ways
– Could mean significantly less deference to precedent and weakened ERISA preemption, more 

burden on plans to keep up with and deal with a myriad of state laws including criminal laws
• Dobbs decision

– Could also mean enhanced scrutiny of Board decisions as the Court stresses the ongoing nature 
of fiduciary oversight—It’s not enough to make a prudent action, continued monitoring is often required. 

• Hughes decision

• In the lower courts and the agencies, an emphasis on transparency, required 
communications and disclosure. Examples:

– COBRA—A torrent of litigation
– Jette v. United of Omaha: Physician’s report to be provided pre-decision on appeal

• Expect increased scrutiny and oversight from SEC and other agencies and Congress as 
the budget deficit makes the tax favored status of benefit plans an ever more attractive target

Recap
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• Technology and its repercussions affect every aspect of 
benefits from participant protection to investments
– Cybersecurity
– Cryptocurrency

• Changing workplaces and expectations mean a continuing focus on
– Remote/hybrid work, 
– Mental health
– DEI and 
– ESG

Recap
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• Ds to Remember:
– Dignity (Jette)
– Discretion
– Diversity (DEI, ESG)
– Disclosure (Jette, COBRA, 

TIAA-CREF)
– Due Diligence (NW v. Hughes, 

Dobbs, COVID, COBRA, 
Cryptocurrency, Cybersecurity)

– Due Process (Jette, Cybersecurity)
– Documentation (COBRA)

• Ds to Avoid:
– Delay (Jette, COBRA)
– Discrimination (ESG)
– Deceit

Key Principles: The Ds
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Key Takeaways Session 
Evaluation—
Scan this 
QR code.

Session 
eval QR 

code here

• Remember the Ds 
– Due Diligence and Disclosure the most prominent 

this year
– Due Diligence means doing your homework 

• Examples: Hughes, Dobbs, COVID, COBRA, 
Cryptocurrency, Cybersecurity)

– Disclosure means communicating clearly, timely, 
accurately, and in a manner calculated to be 
understood by the average plan participant

• Examples: Jette, COBRA, TIAA-CREF
– And of course, DOCUMENT your decisions, your 

prudent process in making them and the rationale 
for them.
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Questions?
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