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• Quick summary of Part I—
What is cryptocurrency?

• Regulatory issues related to plan investments in 
cryptocurrency

• Evolution of crypto assets 
• Potential roles crypto assets can play in our 

society and investment portfolios

What We Plan to Cover Today
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Quick Summary of Part I
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• Blockchains and decentralization
• Expansion of digital assets
• Decentralized finance (defi)
• Adoption trends
• Asset class performance and characteristics
• Risks and considerations

What Is Cryptocurrency—Quick Summary
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ERISA Regulation of 
Investments in Cryptocurrency
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• No uniform regulatory framework in the U.S.
– SEC: Regulation of securities
– CFTC: Regulation of commodities
– Treasury/IRS: Taxation
– FinCEN: Registration/AML

• States and other countries may take different 
approaches

Cryptocurrency Regulation Is Evolving

Engagement 
but little 
formal 
rulemaking
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• Responsible Development of Digital Assets
– Highest urgency on R D efforts into the potential 

design and deployment options of a U.S. central bank 
digital currency

– Objective: Apply same regulatory standards that 
govern traditional market infrastructures.

– Avoid disparate financial risk to less informed market 
participants and exacerbating inequities

Biden Executive Order (3/9/22)

I09.1-7



With no specific prohibition in place,
we look to general fiduciary responsibility

Fiduciary Responsibility

• The care, skill, prudence,
and diligence 

• That a prudent person
• Acting in a like capacity and familiar 

with such matters
• Would use in similar circumstances

Duty 
of 

care
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• Issued one day after Executive Order (3/10/22)
• Relates to having a cryptocurrency options in a 

401(k) plans
– Does not speak to investments by plans generally . . . 

Or does it?

DOL Guidance:
Compliance Assistance Release 2022-01
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Overarching Conclusion of 2022-01

Extreme care
• Fiduciaries should exercise 

“extreme care” before 
adding cryptocurrency a 
401(k)-investment option

Serious concerns
• DOL has “serious concerns” 

about “the prudence of” 
exposing participants to 
cryptocurrency or products 
with values tied to 
cryptocurrency

Isn’t prudent expert the standard? 
What’s extreme care?

A prohibition in 
sheep’s clothing?
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• EBSA “expects to conduct 
an investigative program 
aimed at plans that offer 
participant investments in 
cryptocurrencies and related 
products”

• Applies to crypto as an 
investment option OR in a 
brokerage window

What DOL Said It Will Do
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Why Is DOL Doing This?

Speculation 
and volatility

Informed 
decision 
making

Custodial and 
recordkeeping

Valuation

Evolving 
regulatory 

environment
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• Highly speculative investment that has 
experienced “extreme price volatility”

• Volatility attributable to several factors:
– Valuation uncertainty
– Speculative conduct
– Reported fictitious trading/fraud and theft publicity

DOL Concern 1: Speculation and Volatility

DOL: Price volatility can result in catastrophic losses, which can be devastating 
for participants nearing retirement age
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• Promoted as innovative investments with unique 
potential for outsized profit
– Inexpert participants have expectation of high return but don’t 

appreciate the risks
• Because they are so different, even seasoned experts 

struggle to separate hype from evaluation
– Participants won’t have knowledge or technical expertise 

compared to traditional investments
• The fact that it’s on the menu signals that it is a

prudent option

DOL Concern 2: Informed Decision Making

I09.1-14



• Not held like traditional plan assets in custodial 
accounts
– Lines of computer code in a digital wallet
– Losing or forgetting a password can result in loss of 

the asset forever
– Vulnerability to hackers/theft

DOL Concern 3: Custodial/Recordkeeping

Key questions: Who is responsible for safeguarding access and preventing 
theft, and how do we ensure that we’ve taken the proper steps?
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• Last year, a Bitcoin holder forgot the password 
for 7,002 Bitcoins ($200 million value): Stored on 
a hard-drive that gives users ten guesses before 
encrypting in the contents. 

• Another Bitcoin holder accidentally threw away a 
hard drive housing over 7,500 Bitcoins. He 
offered $70 million to the municipal government 
to let him excavate the landfill. The city rejected 
his offer . . .

Real World Examples of Lost Access
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• Experts: Valuation is complex and challenging
– No established models, only “proposed models” of 

valuation for cryptocurrency, resulting in fundamental 
disagreements among experts

– Skeptical that any of these proposed models are as 
reliable as the prevailing methods for traditional assets

– Exchanges may not have consistent accounting 
treatment and may not have the same reporting
and data integrity requirements as platforms for 
traditional assets

DOL Concern 4: Valuation
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• Fiduciaries cannot engage in unlawful transactions
– Must analyze how regulatory requirements apply to 

issuance, investment, trading, etc.
– Some market participants not complying or operating

at the margins 
• Risk of law enforcement restricting ability to use

or trade crypto (e.g., restricting platforms or 
exchanges)
– FINRA: Crypto has been used for drug dealing, money 

laundering, etc.

DOL Concern 5:
Evolving Regulatory Environment
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• Benchmark manager performance and fees
• Exposure to litigation due to data breach

– Cyberliability coverage gaps and increased premiums
• ESG and the environmental cost of mining
• Administrative complexity—Recordkeeper 

willingness, drafting novel disclosures

Other Issues (Not Raised by DOL)
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• Letter to Fidelity CEO: Sens. Warren and Smith regarding 
crypto option (5/4/22)

• Financial Freedom Act proposed May 5, 2022: Prohibit 
DOL from restricting brokerage window investments (5/5/22)

• DOL update: EBSA says won’t audit client of institution 
marketing currency solely on that basis (5/23/22)

• ForUsAll litigation: Platform provider sues DOL for 
restricting cryptocurrency investments without notice and 
comment

Since the DOL Guidance
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What’s Next for Fiduciaries?
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What About Defined Benefit Plans?

Volatility Still an issue but is it less concern in a DB plan with diversification?

Informed decisions Less concern because fiduciary can document understanding of 
benefits and risks, but DOL said experts struggle

Valuation Still an issue: Valuation matters for Form 5500, audit, funding 
measurements and certifications

Evolving regulatory Same issues re ensuring legal compliance and risks of markets 
closing, but less individual impact on participants

Custodial Similar questions to how assets are held, and similar risks of losing 
passwords and cybertheft
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• Threshold question regarding DOL skepticism
• At a minimum, analyze the five risks relative to the benefits

– Volatility: Understand it, the role crypto plays, proper sizing
– Custodial issues: Who’s responsible—Hacking, passwords
– Valuation: Like other alternative investments, talk with managers 

and get comfort that process is reasonable
– Regulatory environment: Who’s responsible?
– Informed decisions: Document, document, document

• Assess cyberliability insurance

Next Steps for a Fiduciary—
Benefit and Risk Analysis

. . . and also 
document
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Evolution of Crypto Assets
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Crypto is more than just payments or currencies—
It is about systems of programmable, secure, and 
distributed incentives.

Cryptoeconomic Systems
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Cryptoeconomic Governance

Crypto innovation is also about introducing new 
mechanisms to govern incentive design and 
implementation.
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Crypto as a Coordination Mechanism

Securing 
transactions

Securing 
smart 
contracts

DeFi Protocol

What other 
coordination 
challenges can 
we tackle using 
token incentives?

Metaverse Game

Online Community

ETH, ADA, 
SOL, DOT

Tokens used in 
governance and 
rewards
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Crypto Cycles

Source: Nasdaq.com
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What analogies are helpful in thinking about the 
path ahead? 

Questions
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How will crypto integrate into our society?

Questions
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Who is on the other side of the transaction?

Questions
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How does crypto impact allocation of capital?

Questions
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What role can it play in investment portfolios?

Questions
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How do we think about benchmarks?

Questions
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How can we analyze and value crypto assets?

Questions
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• Use as Collateral
• Yield Generation

What Drives Crypto Asset Values?

• Voting on proposals
• Optionality to capture 

economics in the future

• Transactions in the 
ecosystem

• For use in the apps 
on the platform

• Community incentives
• Contributor 

compensation
• Display of affiliation Community Utility

DeFiGovernance
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• How coins/tokens are valued will depend on 
their economic incentive design, with much of 
this innovation yet to happen.

• Evolution of cryptoeconomic governance will 
influence the path of crypto asset design. 

• Behavior of crypto assets will change as token 
properties, market participant composition, and 
regulation evolve.

Closing Thoughts
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Crypto’s Biggest Long-Term Impact
Could Be the Way It Coordinates Work
and Compensation
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How do I gain a deeper understanding?

Questions
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Key Takeaways Session 
Evaluation—
Scan this 
QR code.

Session 
eval QR 

code here

• 401(k): Take into account DOL skepticism
when considering whether to have a 
cryptocurrency option

• DB: If you decide to invest, have detailed 
documentation of your analysis of the benefits 
relative to the DOL’s concerns, and ensure that 
you’ve properly defined roles

• Crypto assets are evolving, and their role is 
expanding beyond being a medium of exchange

• How we value and invest in crypto assets will 
depend on how cryptoeconomic systems of 
incentives will be designed
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