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• Legal landscape of excessive fee litigation 
• Active cases and recent court decisions
• Fiduciaries and attorney-client privilege issues 
• Insurance issues and the negative effect these 

suits have had on the market 
• Proactive measures to reduce your plan’s 

excessive fee risk
• Is a safe harbor on the horizon?

Agenda
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Background of 
Excessive Fee Litigation
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• Three Primary excessive fee claims:
– Plan recordkeeping fees are too high
– Plan investment fees are too high
– Plan investment performance is too low

• The lawsuits seek damages in the amount of 
purported excessive recordkeeping and 
investment fees, and purported amount of 
investment underperformance

What Is an Excessive Fee Lawsuit?

P12.1-4



• Basic Recordkeeping Fee Claims
1. Recordkeeping fees too high on per-participant basis
2. Recordkeeping fees too high—Based on assets and 

not flat, per-participant fees
3. Revenue Sharing is uncapped and increases indirect 
4. Failure to conduct RFPs for lower RK fees

Excessive Recordkeeping Fees
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• May 2, 2022: Barrett v. O’Reilly Automotive, Inc.
– $820m/53,561 participants

• Capozzi Adler claims “unreasonably high recordkeeping costs”
– 2020 $2,609,734 direct comp. and $48,714 indirect comp = $2,654,448/$49.56 per participant—

Using Form 5500 data, not participant fee disclosures

• Compared to 7 random plans
– Fedex Office 401k: 17,652/$770.3m/$30
– Pilgrim’s Pride: 18,356/$321.9m/$26
– JBS: 19,420/$374.3m/$25
– Tesla, Inc.: 39,720/$30
– Texas Children’s Hospital: 13,950/$30
– Dollar General: 19,118/$18
– DHL: 14,472/$33

• Claim that plan RK fees should have been from $14 to mid-$20 range, but “certainly should not 
have been paid more than $30 per participant at worst”

Example Case of Alleged Excessive RK Fees
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The standard Capozzi complaint template will make the four same 
claims:
1. Investment fees too high—Less expensive options available
2. Retail v. institutional fund classes—Failure to secure the lowest 

fund share class
3. Passive options cheaper than active funds
4. Failure to consider collective trusts or separate accounts
The Schlicter law firm concentrates on bigger targets with alleged 
proprietary Investments from plan sponsor, recordkeeper and/or 
investment manager [example Schneider Electric (AON proprietary 
investments); Wood Group (NFP proprietary investments)

Excessive Investment Fees—
Common Allegations
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Nvidia [$1B/7,882]—08/28/20—Capozzi
1. High-cost active funds: T. Rowe Price .68-.72 versus ICI median 

of .65%
2. Lower-fee share classes: TRP I Share .40-.59
3. Lower cost collective trusts: TRP .46%
4. Lower cost passively managed funds: Fidelity Freedom Index 

Investor 0.12%; American Funds R6 .33-.38%
“Too little, too late”: Complaint admits that “[i]t appears that in 
2018, nearly four years into the Class Period, the Plan switched to the 
collective trust versions of the T. Rowe Price target date funds. But this 
was too little too late as the damages suffered by Plan participants to 
that point had already been baked in.”

Example Case
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Cintas [$1.8B/53,357]: 12-13-2019—Capozzi
1. Investment fees too high: T. Rowe Price TD funds .86-.92 

versus ICI Median .56; Domestic Bond Pimco 1.23 v. ICI .18; 
Dodge & Cox Int’l .63 v. .49 ICI; Artisan MidCap 1.18 v. .31 ICI; 
Dodge & Cox Income .42 v. .18% [note that TRP fees much higher 
than prior Nvidia example]

2. Lower-share class: TRP I Shares .53 to .59%; TRP TR-A 
.46-.50%.

3. Lower cost passive alternatives: Fidelity Freedom 
Investor .12%; Or JP Morgan SmartRetirement .29%

Another Example to See Copycat Claims—
Cut and Paste Allegations
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1. The Frequency is High—Comparable to the record 2020 rate, with 60% of cases 
filed by the Capozzi Adler law firm

2. The Motion to Dismiss Defense Tactic is DOA as the Pleadings Standard is Diluted 
after the Supreme Court’s Northwestern decision.

3. Most Cases are Settled and Not Litigated to Conclusion, with Settlements Averaging 
30-40% of the Alleged Damages Model

4. Plaintiffs are Alleging Imprudence of Isolated Investments, Even When the Overall 
Fees of the Plan are Low and Contain Low-Cost Index Funds

5. One out of Every Three Cases is Against Active Target-Date Funds in the Allegedly 
Wrong Share Class, with Fidelity Freedom Funds Under Attack

6. Nearly Every Case Alleges Excessive Recordkeeping Fees Based on Misleading and 
Inappropriate Benchmarks

7. Cases are adding underperformance claims—Beyond excessive fees [see 
UnitedHealth; Milliman; 11 cases involving low-fee BlackRock LifePath index funds]

Excessive Fee Lawsuit Trends
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Universe of 401k Plan by Asset Size

Assets: $925,854MM
Plans: 754,701
Participants: 22,685,285

$50–200MM Plan

Assets: $941,229MM
Plans: 10,299
Participants: 14,938,663

$10–50MM Plan
Assets: $864,922MM
Plans: 45,315
Participants: 15,490,953

>$200MM Plan

Assets: $5,531,061MM
Plans: 5,021
Participants: 58,559,073
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• A Motion to Dismiss is filed in nearly 
every case.

• Defense of these cases costs millions of 
dollars.

• If you lose the motion to dismiss, given the risk 
of individual liability coupled with high damages 
model = Plaintiffs have undue leverage to 
extract high settlement.

The High Cost of an Excessive Fee Lawsuit
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• Already 30 cases have been filed in the first five months of 2022.
• Most cases survive a motion to dismiss [at least 80-90%], and the rate of dismissal 

continues to decline.
• Settlement pressure because of high damages model: Most cases that survive 

a motion to dismiss are settled, with very few litigated to summary judgment or trial.
• Over 75 settlements since 2020—More than $400m with over $150 million in fees 

[over $130m in 20 university cases filed in 2016].
• Court decisions on motions to dismiss have been inconsistent—Providing no coherent 

standard for how to determine whether an excessive fee case is viable.
• The problem of excessive fee cases is beyond frequency—Now low-fee plans are 

being sued [Example: AT&T with a $20 recordkeeping fee; Walgreens with .08% 
expense target-date funds; And Kroger with a $30 recordkeeping fee.

Most Excessive Fee Cases are Settled
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• Icon Clinical Research ($523m/7000)—Settled for $950,000 (Note that defense answered the 
complaint and forced early settlement)

• Cerner Corporation—$4.05m
• Koch Industries—$4m
• Mercy Health Corp.—$3.9m
• Bronson Healthcare Group Inc. [$737m/21,528]—$3.0m
• Costco: $5.1 million [$15.5b/174,403]
• George Washington University: $13.75m
• Zachry Holdings [$919m/12,000] [Fidelity Freedom funds]
• Wells Fargo [$40b/344,287]—Proprietary funds case—$32.5b
• Our analysis of the settlements is that plans under $1b settle for approximately 30-40% of the damages 

model, whereas plans over $1b settle closer to 10% of the alleged damages model, or 1-5 basis points of 
plan assets. 

• Proprietary cases involving investments from the plan sponsors, like the Wells Fargo case, generate the 
highest settlements. Indeed, most of the settlements over $10 million involve proprietary investments 
from the plan sponsor, representing 5-10 basis points of plan assets. 

Recent Settlements
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• Reliance Trust $39.8M [$14M attorney fees]—Used Reliance Trust TD 
funds [.53% with 25 bps admin fee share with Insperity (10 bps) and 
investment management fee up to 18 bps] and [alleged 
underperformance—Example 13.19% v. 13.77% JP Morgan; 15.85% 
Vanguard; And 18.05% TRP in 2013]

• McKinsey & Co. $39.5M
• SunTrust Banks Inc. $29M
• Fidelity Investments $28.5M
• BB&T $24M
• Deutsche Bank $21.9M
• Wells Fargo case—Allege that $5B moved into untested Wells Fargo TD 

funds that underperformed the benchmark by 2%—Settled for $32.5M

Largest Settlement 
Involve Proprietary Investments
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Legal Landscape of 
Excessive Fee Litigation
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• A fiduciary shall discharge his duties with 
respect to a plan with the care, skill, prudence, 
and diligence under the circumstances then 
prevailing that a prudent man acting in a like 
capacity and familiar with such matters would 
use in the conduct of an enterprise of a like 
character and with like aims.

• ERISA 404(a)

Legal Landscape of 
Excessive Fee Litigation
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• ERISA's duty of loyalty is the highest known to 
the law. A fiduciary of a trust has a duty to the 
beneficiary to administer the trust solely in the 
interest of the beneficiary.

• Halperin v. Richards, 20-2793 (7th Cir. Jul. 28, 
2021), citing Donovan v. Bierwirth, 680 F.2d 263, 
272 n.8 (2d Cir. 1982).

Legal Landscape of 
Excessive Fee Litigation
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• Fiduciaries have a continuing duty to monitor 
trust investments and remove imprudent ones. 

• Tibble v. Edison Int’l, 135 S. Ct. 1823, 1828 
(2015).

Legal Landscape of 
Excessive Fee Litigation
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• Any fiduciary who breaches any of the 
responsibilities, obligations, or duties imposed 
upon fiduciaries shall be personally liable to 
make good any losses to the plan.

• ERISA 409

Legal Landscape of 
Excessive Fee Litigation
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• In any action [for breach of fiduciary duty], 
the court in its discretion may allow a 
reasonable attorney’s fee and costs of action to 
either party

• ERISA 502(g)

Legal Landscape of 
Excessive Fee Litigation
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• A fees claimant must show some degree of 
success on the merits before a court may award 
attorney's fees under ERISA 502(g)(1)

• Hardt v. Reliance Ins. Co., 130 S.Ct. 2149, 2159 
(2010)

Legal Landscape of 
Excessive Fee Litigation
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• Plan fiduciaries have a duty to be “cost conscious.”
• The key fiduciary investment concept is that courts are not 

supposed to evaluate the prudence of the fiduciary’s conduct 
in choosing an investment based on the investment’s 
performance.

• Rather, “the ultimate outcome of an investment is not proof of 
imprudence,” because such a standard “would convert the 
[plan] into an account with a guaranteed return.”

• The fiduciary duty of care “requires prudence, not 
prescience.”

Fiduciary Duties for Fees and Investments
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Active Cases and 
Recent Court Decisions
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• The Northwestern case presented the best opportunity to seek a uniform and 
rigorous standard of review for excessive fee pleadings.

• The problem with excessive fee cases is that they are based on circumstantial 
evidence.  

– ERISA is a law of process, but the cases are alleging that outcomes are imprudent. 
– No process is typically alleged—The complaints are inferring imprudence from allegedly 

inferior outcomes.
• The goal for plan sponsors in the Northwestern appeal was to seek a higher pleading 

standard for cases based on circumstantial evidence under the Iqbal and Twombly
antitrust case law:

– Allegations that are “merely consistent with antitrust violations, but just as much in line with 
unlawful behavior” fail to state a claim.

– Must show that a prudent fiduciary in like circumstances would have acted differently = 
An alternative explanation based on competitive business strategy is consistent with prudent 
conduct. 

The Supreme Court Decision in Northwestern
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• Primary plan had $2.4B assets with 21,622 participants.
1. Multiple recordkeepers, whereas CalTech, Notre Dame, Loyola and 

Purdue had consolidated to one recordkeeper;
2. Excessive recordkeeping fees: $3.3/$4.1m = $153-213/

participants, but allegedly should have been $35/per participant 
[with no benchmark provided];

3. No RFP: Failure to conduct competitive bidding for recordkeeping 
fees;

4. Hundreds of investment options—Many duplicative [242 total; 
32 fixed income; 48 large cap; and 15 mid cap].

5. Plan used retail share classes for 129 of the 242 investments 
[“materially identical” to available lower share classes].

Northwestern Allegations
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• The Supreme Court ruled that the Seventh Circuit erred in dismissing the complaint 
based on participants access to low-fee index funds—Remanded case back. 
[Perspective: Northwestern plan offered only 7 index funds out of 242 investment 
options].

• In rejecting the participant-choice defense, the Court held that fiduciaries must 
remove any imprudent investment—Cannot defend allegedly imprudent investment 
based on offering other prudent investments.

• Bad facts make bad law: Court held that the appellate court ignored claims that 
the investment options were too numerous, too expensive and underperforming.

• But Court did reaffirm that the Iqbal and Twombly pleading standard applies to ERISA 
cases and cited Dudenhoeffer “context specific” inquiry.

• Key language: “At times, the circumstances facing an ERISA fiduciary will implicate 
difficult tradeoffs, and courts must give due regard to the range of reasonable 
judgments a fiduciary may make based on her experience and expertise.”

The Hughes v. Northwestern Ruling
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• Despite the requirement to conduct a “context specific” plausibility 
inquiry, most motions to dismiss following the Northwestern decision 
have been denied [prior ratio was 7 out of 10 survived a MTD].

• Courts continue to ignore the need for a heightened standard when 
lawsuits are based on circumstantial evidence. 

• The risk of increased frequency of excessive fee lawsuits has been 
heightened.

• More risk that isolated investments will be targeted for claims of 
excessive fees or under-performance. 

• The only way to reduce your fiduciary risk is to lower your plan 
recordkeeping and investment fees. 

The Impact of the Supreme Court Ruling
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• Shoe Show case: North Carolina court held that it is an 
issue of fact whether a $40 million plan has sufficient 
bargaining leverage to negotiate fees. 

• Humana case allowed a challenge to a $37 
recordkeeping fee negotiated following a formal request-
for-proposal, which was later reduced to $23-27 per 
participant after another RFP, notwithstanding that the 
plan fiduciaries had conducted two separate and periodic 
requests for proposals to ensure that the plan 
administration fees were reasonable.

Diluted Pleading Standard
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• Trader Joe’s—$1.75B plan with 35,474 participants
– First complaint alleged $140 RK fee when the contract was $11,650 + 

$48/participant.
• Second complaint alleged $23m in unaccounted for revenue sharing, 

but defense provides that $2.2m to $3.2m was transferred back and 
rebated to participants.

• Ninth Circuit remanded case on grounds that revenue sharing offset 
is just a theoretical argument.

• Reversals prevent plan fiduciaries from defending revenue sharing at 
the pleadings stage.

• Ninth Circuit also remanded the SalesForce case.

The Ninth Circuit Reverses Two Decisions 
After the Northwestern Decision
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• June 21, 2022: The Sixth Circuit in Smith v. CommonSpirit Health rules that participants need 
more than a disfavored outcome to plead imprudence—They need proof of a negligent process 
[“ERISA for short, does not give the federal courts a broad license to second-guess the 
investment decisions of retirement plans.”]

• Holds that Hughes was a limited decision.
• It is not imprudent to offer active funds in a defined contribution plan. In fact, it may be 

imprudent not to offer some active funds.
• Claim of investment under-performance are not plausible based on simply pointing to a fund with 

better performance—Plausible claims require a deficient process and signs of serious distress.
• Plaintiffs are not exempt from pleading process because they lack process information—

They must use regulatory fee disclosures and other public information.
• Claims of excess recordkeeping must be proven in proper context, and not by comparisons to a 

few other plans taken out of context.
• Plan changes are proof of prudent management, and do not support imprudence claims.
• Amway, Humana and other defendants have filed for reconsideration of their cases after 

CommonSpirit.

The Tide Turns—The Sixth and Seventh 
Circuits Uphold Dismissals of Two Cases
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• July 13, 2022 Forman v. TriHealth, Inc.—Addresses the 
missing issue in CommonSpirit of whether a claim of 
investing in an improper share class meets the Sixth 
Circuit’s higher pleading standard of a process-based 
defect. 

• Concludes affirmatively that it does state a plausible 
claim under ERISA to allege that plan fiduciaries invested 
in more expensive mutual fund share when shares with 
the same investment strategy were available at lower 
costs. 

TriHealth, the CommonSpirit Sequel—
Retail Share Class Claims
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• August 29, 2022—Seventh Circuit in Albert v. Oshkosh follows the Sixth 
Circuit in limiting hindsight attacks on discretionary investment choices by 
plan fiduciaries. 

• Key issue in Oshkosh was the ramifications of the Supreme Court’s Hughes
decision: Whether the Supreme Court had overruled all of the Seventh 
Circuit’s plan-friendly rulings in the underlying Northwestern case.

• Court ruled that the Supreme Court’s ruling was limited and did not 
overturn the Seventh Circuit’s excessive fee jurisprudence. 

• Court rejects revenue sharing claims without context [contrary to the Ninth 
Circuit] and excessive recordkeeping claims without proper apples to apples 
comparison to plan services.

The Seventh Circuit in Oshkosh
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• Ybarra v. Board of Trustees of Supplemental Income Trust 
Fund, (C.D. Cal. Nov. 30, 2017) [27,178/$921.6m]: 
– Excess investments fees—Not lowest fee share class (Fidelity Advisor 

Freedom target-date funds .78-1.00%—Replaced in 2016 with A-share 
JPMorgan SmartRetirement TD fund .81-.89% compared to .21% I 
share class; Other active investments between .45-1.28%; 

– Unreasonable recordkeeping fees: 2016 $431,499 direct + $4.4m 
indirect (.25-70% revenue sharing) = $161/per participant—Should 
have been $40/participant or $1.1m total]

• Settled for approximately $9.5m—Remainder of fiduciary policy after 
defense costs for motions to dismiss the original and amended 
complaint.

Two Recent Cases Involving 
Multiemployer Plans
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• Klawonn v. Board of Directors for the Motion Picture Industry Pension Plans 
et al, No. 2: 20-cv-09194 (complaint, filed 10/07/20 C.D. Ca) [79,000-
92,000/$3.7B-$5.1B]—Note that this is a separate account plan—
Not self-directed.

• Investment Underperformance: “Among plans with over $1 billion in 
assets, the Plan ranked 173rd out of 175 on a 10-year basis.”

• “Astronomical Fees”: “Fees are 1.18% per year—Four to five times 
higher than the average plan of similar size—$46m more per year in fees 
than participants in the average plan of this size.”

• NOTE: The fees have been mispresented by plaintiffs and are actually 50%
lower.

Motion Picture Plan Case is Pending

P12.1-36



• If Thole and Smith were to lose this lawsuit, they would still receive 
the exact same monthly benefits that they are already slated to 
receive, not a penny less. If Thole and Smith were to win this 
lawsuit, they would still receive the exact same monthly benefits 
that they are already slated to receive, not a penny more. The 
plaintiffs therefore have no concrete stake in this lawsuit. Because 
the plaintiffs themselves have no concrete stake in the lawsuit, 
they lack Article III standing.

• Thole v. U.S. Bank N.A., 140 S. Ct. 1615, 1619 (2020)
• Most courts have held that Thole does not apply to defined 

contribution plans—See Oshkosh decision in Seventh Circuit.

Who Has Standing to Sue DC Plans?
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• [T]he Infinity fiduciaries cite Thole for the basic 
principle that a plaintiff lacks standing if she 
challenges investment decisions that did not 
personally affect her, a principle that would 
apply to both defined-benefit and defined-
contribution plans.

• Lange v. Infinity Healthcare Physicians, SC, 
20-cv-737-jdp (W.D. Wis. Jul. 15, 2021).

Active Cases and Recent Court Decisions
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Fiduciaries and 
Attorney-Client Privilege Issues
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• Attorney-client privilege, is "'the oldest of privileges 
for confidential communication known to the 
common law.’” 

• Upjohn Co. v. United States, 449 U.S. 383, 389 
(1981).

Fiduciaries and Attorney-Client 
Privilege Issues

P12.1-40



• In the ERISA arena, the fiduciary exception says, a fiduciary of an 
ERISA plan ‘must make available to the beneficiary, upon request, 
any communications with an attorney that are intended to assist in 
the administration of the plan.’

• This is because ‘when an attorney advises a plan administrator or 
other fiduciary concerning plan administration, the attorney's clients 
are the plan beneficiaries for whom the fiduciary acts, not the plan 
administrator.’ 

• Duncan v. Minn. Life Ins. Co., Case No. 3:17-cv-00025 (S.D. Ohio 
Jul. 10, 2019), quoting Moss v. Unum Life Ins. Co., 495 F. App'x 583, 
595 (6th Cir. 2012).

Fiduciaries and Attorney-Client 
Privilege Issues
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• The Department of Labor may also invoke the 
ERISA fiduciary exception.

• Solis v. The Food Employers Labor Relations 
Assoc., 644 F.3d 221, 229-31 (4th Cir. 2011).

Fiduciaries and Attorney-Client 
Privilege Issues
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• Generally, the attorney-client privilege applies only to 
communications between an attorney and the client, and 
the disclosure of such communications to a third-party 
undermines the confidentiality of the communications or 
waives the privilege.

• Hill v. State St. Corp., MASTER DOCKET NO. 09-12146-
GAO (D. Mass. Dec. 30, 2013) (holding that the 
presence of consultants (Watson Wyatt) at a board 
meeting where attorney advice was provided waived the 
attorney-client privilege).

Fiduciaries and Attorney-Client 
Privilege Issues
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• The fiduciary exception generally applies only to 
communications related to plan administration and not 
to communications after a final decision or ‘addressing a 
challenge to the plan administrator in his or her personal 
capacity.’

• Duncan v. Minn. Life Ins. Co., Case No. 3:17-cv-00025 
(S.D. Ohio Jul. 10, 2019), quoting Moss v. Unum Life Ins. 
Co., 495 F. App'x 583, 595 (6th Cir. 2012).

Fiduciaries and Attorney-Client 
Privilege Issues
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• Remember, there is no privilege for communications 
from:
– Investment consultants
– Actuaries
– Administrators
– Record-keepers
– Custodians
– Auditors

Fiduciaries and Attorney-Client 
Privilege Issues
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Insurance Issues and the 
Negative Effect These Suits Have 

Had on the Market 
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• Most plans with over $100m in assets (and in some cases even lower) 
will face a more challenging fiduciary insurance renewal.

• Increased underwriting scrutiny of plan fees (including rule 408b2 plan fee 
disclosures and underwriting questions)

• Reduced limits—Will need more excess carriers to fill out your program
• Increased retentions, including significant excessive fee and class action 

retentions
• Many multiemployer plans have avoided these changes to date, but that will 

likely change if more multiemployer plans are targeted. [Note that 
universities did not have trouble finding coverage until years after the 2016 
cases filed against twenty universities.]

Impact on the 
Fiduciary Insurance Market
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Perspective on Plan Fees
What Are Plans Really Paying?

P12.1-48



Total Plan Cost by 401(k) Plan Assets—BrightScope Report

Brightscope Fee Conclusions

Size of Plan Total Plan Cost on an 
Asset-Weighted Basis

Total Plan Cost on a 
Plan-Weighted Basis

Less than $1m 1.44 1.44

$1m to $10m 1.05 1.12

$10m to $50m 0.76 0.80

$50m to $100m 0.61 0.62

$100m to $250m 0.46 0.47

$250m to $500m 0.42 0.42

$500m to $1B 0.37 0.37

More than $1B* 0.24 0.29

All plans 0.38 0.94

*Note that 56% of all plan assets are in $1B+ asset plans
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The ICI-Brightscope Report—Average Expense 
Ratios of Mutual Funds in 401(k) Plans

Source: August 2020 The BrightScope/ICI Defined Contribution Plan Profile: A Close Look at 401(k) Plans, 2017. 
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The ICI-Brightscope Report—Average Expense 
Ratios of Mutual Funds in 401(k) Plans

Source: August 2020 The BrightScope/ICI Defined Contribution Plan Profile: A Close Look at 401(k) Plans, 2017. 

P12.1-51



2021 Recordkeeping, Trust, Custody Fee 
Review: Benchmarking Base Fees

• Each box plot provides a visual 
display of record keeping, trust 
and custody costs by plan size, 
according to NEPC’s 2021 Defined 
Contribution Plan and Fee Survey 
which includes 137 defined 
contribution and deferred 
compensation plans. 

• Fees were gathered from 
participating plans’ service 
providers and recast in a uniform 
format. The data represents 
broadly what plans pay and not 
how they pay. 

• The box of the plot is a rectangle 
which encloses half of the sample, 
with an end at each quartile. The 
whiskers extend to the upper and 
lower observations excluding 
outliers.

Overall Universe

Plans Grouped by Number of Participant Accounts

Source: NEPC 2021 Defined Contribution Plan & Fee Survey
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2021 Investment Fee Review: 
Benchmarking Asset-Weighted Expense Ratios

• Each box plot provides a visual 
display of asset-weighted 
expense ratios by plan size, 
according to NEPC’s 2021 
Defined Contribution Plan and 
Fee Survey which includes 137 
defined contribution and 
deferred compensation plans. 

• Investment options, asset 
balances and expense ratios 
were gathered from 
participating plans, with NEPC 
calculating the asset-weighted 
expense ratio. 

• The box of the plot is a 
rectangle which encloses half 
of the sample, with an end at 
each quartile. The whiskers 
extend to the upper and lower 
observations excluding outliers. 

Overall Universe

Plans Grouped by Number of Participant Accounts

Source: NEPC 2021 Defined Contribution Plan & Fee Survey
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2020 Total Fees as a 
Percentage of Plan Assets

• All plans are not created equal. Higher (or 
lower) record-keeping fees are a function of 
plan size and complexity, and the package of 
services the plan sponsor has contracted for.

• While there is scale pricing (i.e., larger plans 
can access lower fees), operational 
complexity and service levels drive 
meaningful differentiation in price. Best 
practice is to compare fees and services 
through a record-keeping vendor search 
Request for Proposal (“RFP”) process. 

• Each box plot provides a pictorial 
representation of record keeping, trust and 
custody costs by plan size, according to 
NEPC’s 2020 Defined Contribution Plan & Fee 
Survey which included 142 defined 
contribution and deferred compensation 
plans. Fees were gathered from participating 
plans’ service providers and recast in a 
uniform format. Displayed are the 95th 
percentile, 75th percentile, 25th percentile 
and 5th percentile plan cost points. The data 
represents broadly what plans pay and not 
how they pay.

Total Plan Fees (Investment + RK + Other) as a % of Plan Assets

Participant Headcounts

Source: NEPC 2020 Defined Contribution Progress Report
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Morningstar Analyst Ratings for 
Target-Date Strategies
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Morningstar Analyst Ratings for 
Target-Date Strategies
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Lessons From Excess Fee Cases
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• Plans that have the following factors are at a 
higher risk of excessive fee litigation:
1. If your plan is in the retail share class for any 

investment options when lower-cost institutional 
share classes are available;

2. If your plan has an active suite of target-date 
investments;

3. If your plan has recordkeeping fees on a percentage 
of asset basis with uncapped revenue sharing.

Top Three Risk Factors
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• Pay the recordkeeping out of corporate assets
– Eliminate the issue by paying all plan administration fees. 

• Conduct frequent RFPs and ensure low, per-participant RK fee
– If you don’t pay the recordkeeping fee, make sure you conduct a recent RFP to take 

advantage of recent fee compression; And make sure your RK fee is on a flat, per participant 
basis with no revenue sharing—Fully transparent.

• Lowest Share Class—Demand Accountability from Service Providers
– Demand in your contracts that your investment provider certify in writing that your plan has 

the lowest potential fees offered by that firm for eligible class size.
• Passive Investments

– Use only low-cost index target date and other funds; or have an alternative index fund for 
every investment category.

• Document Performance Reviews
– Review investment results quarterly, and document your work in plan minutes.

How to Become a Better 
Fiduciary Liability Insurance Risk
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• Start with all-in plan fees—Are they reasonable?
• Analyze the recordkeeping fees—Is it on a per-participant or asset-basis? Is the fee 

reasonable? What amount of revenue sharing, and is it rebated?
• Analyze the investments and fees—Are they reasonable? Proprietary investments?
• Analyze the QDIA/target-date funds? Is it index-based?
• What is the ratio of index to active funds?
• Are all funds in the lowest-possible share class?
• Review investment performance—Is the plan invested in any investments with poor 

track records or challenged in excessive fee cases?
• What investment changes have been made in the last six years?
• How has investment choices and monitoring been documented to prove sound 

fiduciary investment processes?

Questions to Ask Your Plan Administrator
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• Require exhaustion of plan’s claims procedures 
before a lawsuit can be filed

• Plan statute of limitation periods
• Mandatory arbitration clauses
• Class action waivers
• Venue provisions
• Consider 3(38) discretionary advisor

Consider New Plan Provisions
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Is a Safe Harbor on the Horizon?
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• Key takeaways
– The risk of fiduciary breach litigation against defined 

contribution plan trustees has increased substantially
– The law that applies to these claims is unsettled, but 

in some jurisdictions, it is unfavorable to trustees
– Because this area of law is quickly evolving, your best 

defense is to remain abreast of the developments and 
make adjustments when appropriate

Is a Safe Harbor on the Horizon?
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Key Takeaways Session 
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• Excessive fee and investment imprudence case remain a key 
liability risk for trustees and fiduciaries of retirement plans

• The frequency and severity of lawsuits against retirement plans 
remains high, with most cases settling if plaintiffs are allowed 
to proceed to discovery

• The pleading standard for ERISA class actions continues to be 
litigated following the Supreme Court’s Hughes v. Northwestern 
case

• Multiemployer plans have not been a prime target of the 
plaintiff bar to date, but the few cases against multiemployer 
plans demonstrate that the liability risk and exposure is real

• Plan fiduciaries must follow best fiduciary practices and 
document how plan fees and investments are reasonable and 
prudent
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Questions?

Thank You!

This presentation provides information of a general nature. None of the information contained herein is intended as legal advice or 
opinion relative to specific matters, facts, situations or issues. Additional facts and information or future developments may affect the 

subjects addressed in this presentation. You should consult with a lawyer about your particular circumstances before acting on any of this 
information because it may not be applicable to you or your situation.
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