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• Fiduciary duty
• Federal law requirements
• Interaction between CBAs and fiduciary duty
• Creating an effective delinquency policy 
• Determining the proper interest due to 

delinquent participant accounts
• Creative approaches to collection

Overview: Collecting
Participant Contributions
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What Are the Problems Caused
by Delinquent Participant 
Contributions to a Plan?
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• Operational failure that could disqualify the plan
• Prohibited transaction for the signatory employer

– Viewed as an interest free loan to an employer
– The initial tax on a prohibited transaction is 15% of 

the amount involved for each year. 
– If the disqualified person doesn't correct the 

transaction, an additional tax of 100% of the amount 
involved may be due.

What Is the Problem?
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• Lost investment income for the participant
• Reported on Schedule H (large plans) or 

Schedule I (small plans) of the Form 5500
• Breach of fiduciary duty for the trustees

What Is the Problem?
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Fiduciary Duty
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• ERISA requires that a plan name one or more 
fiduciaries in the written documents.
– ERISA Section 402(a)(1)

• Taft-Hartley “named fiduciaries” are members of 
the board of trustees

Who Is a Fiduciary?
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Anyone who does the following: 
1. Exercises any discretionary authority or control 

over the management of the plan; 
2. Exercises any discretionary authority over the 

management or disposition of the plan’s assets; 
3. Has discretionary authority or control over 

administration of the plan; or 
4. Gives investment advice for pay.

Who Is a Fiduciary?
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• Others may be functional fiduciaries to the 
Plan if their function or conduct falls within the 
“definition” of fiduciary—ERISA Section 3(21).

• Generally, the following are not fiduciaries:
– Accountants/Auditors
– Attorneys
– Actuaries
– Health care providers.

Who Is a Fiduciary?
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• Act solely in the interest of the participants and 
beneficiaries

• Hold and deal with plan assets for the exclusive 
purpose of paying benefits and defraying reasonable 
costs of plan administration

• Act prudently
• Diversify plan assets
• Act in accordance with plan documents that comply 

with ERISA

Fiduciary Duty—ERISA Section 404
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At What Point Is the Participant’s 
Payroll Deduction a Plan Asset?
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• In 1996, the DOL adopted final rules defining 
when amounts that a participant pays to, or has 
withheld by, an employer for contribution to an 
employee benefit plan are “plan assets” for 
purposes of Title I of ERISA. 

• 29 CFR 2510.3-102 (“Definition of plan assets—
Participant contributions”).

When Does the Payroll Deduction 
Become a Plan Asset?
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• The assets of a plan include amounts that a 
participant or beneficiary pays to (or amounts 
that a participant has withheld from his wages 
by an employer) for contribution to the plan
as of the earliest date on which such 
contributions can reasonably be 
segregated from the employer’s general 
assets.

When Does the Payroll Deduction 
Become a Pension Plan Asset?
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• In no event shall such date be later than 
the 15th business day of the month 
following the month 
– In which the amounts were received by the employer 

(in the case of amounts paid to the employers) or in 
which the amounts would otherwise have been 
payable to the participant (in the case of amounts 
withheld by the employer from a participant’s wages)

When Does the Payroll Deduction 
Become a Pension Plan Asset?
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• How quickly the participating employers can 
reasonably segregate and forward contributions?

• How costly to the plan a more expeditious 
process would be?

• Costs should be balanced against any additional 
income and security the plan and plan 
participants would realize from a faster system.

What Is Reasonable?
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• In a plan with fewer than 100 participants at the 
beginning of the plan year, any amount deposited 
with such plan not later than the 7th business day
following the day on which such amount is received 
by the employer (in the case of amounts that a 
participant or beneficiary pays to an employer), or 
the 7th business day following the day on which 
such amount would otherwise have been payable to 
the participant in cash

What Is Reasonable? The Safe Harbor
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• The safe harbor does not establish the exclusive 
means by which participant contribution or 
participant loan repayment amounts shall be 
contributed or repaid to a plan

What Is Reasonable? The Safe Harbor
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• Under the disaster relief notice, the DOL will not take 
enforcement action for a temporary delay in forwarding 
participant contributions if those delays are solely 
attributable to the COVID-19 outbreak.

• The relief period began on March 1, 2020 and will run 
until 60 days after the announced end of the COVID-19 
National Emergency (2/28/23?).

• Employers must still operate under the “as soon as 
administratively feasible” time frame to act in the best 
interest of the participants.

What Is Reasonable? COVID-19
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• The term “business day” means any day other 
than a Saturday, Sunday or any day designated 
as a holiday by the federal government.

When Does the Payroll Deduction 
Become a Pension Plan Asset?
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• Participant contribution regulations apply in the 
same way to multiemployer plans that the 
provisions apply to single employer plans.

• Field Assistance Bulletin 2003-2 (EBSA)

When Does the Payroll Deduction 
Become a Pension Plan Asset?
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• The maximum time period shall be extended for an 
additional ten business days for an employer who: 
(i) Provides a true and accurate written notice, distributed in a 
manner reasonably designed to reach all the plan participants within 
five business days after the end of such extension period, stating:

(A) That the employer elected to take such extension for that month;
(B) That the affected contributions have been transmitted to the plan; 
and
(C) With particularity, the reasons why the employer cannot reasonably 
segregate the participant contributions within the required time period.

Extensions—29 CFR § 2510.3-102(d)
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• Prior to such extension period, the employer 
must obtain a performance bond or 
irrevocable letter of credit in favor of the 
plan and in an amount of not less than the total 
amount of participant contributions received or 
withheld by the employer in the previous month

Extensions—29 CFR § 2510.3-102(d)
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• Within five business days after the end of such 
extension period, provides a copy of the notice 
to the DOL, along with a certification that such 
notice was provided to the participants and that 
the bond or letter of credit required was 
obtained

Extensions—29 CFR § 2510.3-102(d)
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Trustees and the CBA:
Are We Done Yet?
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• The mere fact that the CBA establishes specific 
dates for the submission of participant 
contributions does not relieve plan trustees from 
their fiduciary responsibility.

When the CBA Is Not Enough
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• If the trustees determine that the CBA 
timeframes fail to reflect the appropriate balance 
and would result in an unreasonable delay in 
transmittal of participant contributions, the 
trustees must take steps to collect participant 
contributions from employers consistent with 
their fiduciary obligations.

When the CBA Is Not Enough
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The Delinquency Policy
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• The delinquency policy is the collection playbook
• Must develop “written procedures for the orderly 

collection of delinquent employer contributions”
• Must establish “systematic, reasonable and 

diligent collection efforts”

The Delinquency Policy
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• The delinquency policy should include:
– Regular reviews of contributions to the Trust Funds
– Regular audits
– Automatic imposition of charges for liquidated damages, interest 

and plan expenses for collecting delinquent contributions
– Surety bonds to guarantee contribution payments
– Instituting legal action to collect the delinquent contributions
– Timeframes.

The Delinquency Policy
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Advantage of a Delinquency Policy
• Regular reviews of employer contributions
• Regular audits of signatory employers
• Transparency
• Consistency

The Delinquency Policy
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What Is the 
Proper Interest Rate?
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• Guidance from 29 CFR § 2510.3-102(d)(3)(ii)

What Is the Proper Interest Rate?
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• Make whole remedy
• The amount that otherwise would have been earned 

on the participant contributions from the date on 
which such contributions were paid to, or withheld 
by, the employer until such money is transmitted to 
the plan had such contributions been invested during 
such period in the investment alternative available 
under plan which had the highest rate of return

What Is the Proper Interest Rate?
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• Section 6621(a)(2) of the IRC
• The underpayment rate established under the 

IRC shall be the sum of:
a) The federal short-term rate, plus
b) Three percentage points.

What Is the Proper Interest Rate?
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Section 6621(a)(2) of the IRC
• July 2022–Present 5%
• April 2022–June 2022 4%
• July 2020–March 2022 3%
• July 2019–June 2020 5%
• January 2019–June 2019 6%

– https://www.dol.gov/agencies/ebsa/employers-and-
advisers/plan-administration-and-compliance/correction-
programs/vfcp/table-of-underpayment-rates

What Is the Proper Interest Rate?
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Let’s Get Creative
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• Employee Plans Compliance Resolution System 
(EPCRS) 
– Operational mistake 

• Plan language 
• Administration of the plan

– Prohibited transaction cannot be corrected under 
EPCRS. 

Methods of Correction
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• DOL’s Voluntary Fiduciary Correction Program 
(VFCP)

• DOL’s Audit Closing Agreement Program

Methods of Correction
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• Participant contributions
• Liquidated damages
• Interest
• Attorney fees and costs
• Auditor fees

ERISA Damages
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• The signatory employer’s fiduciary liability
– Exercised discretionary control over the assets 

belonging to a fund
– Is the owner or employer’s agent a fiduciary?

• Criminal liability
– The signatory employer’s agent took the employee’s 

money

Other Avenues of Recovery
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• State law civil liability
– Personal liability for the signatory employer’s agents 

who made the decision to not submit the 
contributions

– Supplemental jurisdiction in federal court with an 
ERISA lawsuit

– Question of ERISA preemption?

Other Avenues of Recovery
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• Quarterly benefit statements
– ERISA Section 404a-5
– 29 CFR 2550.404a-5 
– Participants and beneficiaries must be periodically 

made aware of their rights and responsibilities
– Helpful tool to raise awareness of missing 

contributions

Benefit Statements
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Key Takeaways Session 
Evaluation—
Scan this 
QR code.

Session 
eval QR 

code here

• All decisions should be made in the context 
of the trustees’ fiduciary duties

• Determine the earliest date on which 
participant contributions can reasonably be 
segregated from the employer's general 
assets.

• Maintain an effective and efficient 
delinquency policy

• The delinquency policy sets forth the interest 
rate on delinquent participant contributions
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