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• Review of withdrawal liability basics
• Recent court decision regarding the assumptions 

used to determine withdrawal liability
• Impact of ARPA on withdrawal liability
• Other considerations
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• Withdrawal liability is assessed to certain employers who 
withdraw from a multiemployer defined benefit pension 
plan.

• A withdrawal liability “pool” is allocated to each 
employer.

• The “pool” is based on the unfunded vested benefit 
liability of the plan.

• Several different allocation methods may be used to 
determine each employer’s share of the “pool”.

Review of Withdrawal Liability Basics
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• Withdrawal liability rules are set forth in ERISA and PBGC 
guidance

• There can be a partial withdrawal (employer withdraws 
with respect to a portion of its employees, but not all), 
a complete withdrawal (employer is no longer obligated 
to contribute to the plan on behalf of any of its 
employees), or a mass withdrawal (all contributing 
employers have withdrawn)

Review of Withdrawal Liability Basics
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• Special rules apply to a complete withdrawal for plans in 
certain industries:
– Building and construction industry
– Entertainment industry
– Long and short haul trucking industry, household goods moving 

industry, and public warehousing industry
• Pension plans in industries other than building and 

construction and entertainment may adopt their own 
withdrawal liability rules subject to PBGC approval.

Review of Withdrawal Liability Basics
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• If an employer is subject to withdrawal liability 
but later re-participates in the plan, the 
withdrawal liability may be reduced or waived.

• Under certain conditions, an employer that only 
temporarily contributes to a multiemployer plan 
may not be subject to withdrawal liability.

Review of Withdrawal Liability Basics
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• Withdrawal liability “pool” is equal to the unfunded 
vested benefit liability (i.e., the vested benefit liability
minus the assets of the plan as of a certain date).

• Vested benefit liability is an actuarially determined 
amount based on the actuarial assumptions that reflect 
anticipated future plan experience.

• Assets are equal to the market value of assets.

Review of Withdrawal Liability Basics
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• Actuarial assumptions are generally the same as those 
used to determine the minimum required contribution—
The “default” assumptions (“actuarial assumptions and 
methods which, in the aggregate, are reasonable (taking 
into account the experience of the plan and reasonable 
expectations) and which, in combination, offer the 
actuary’s best estimate of anticipated experience under 
the plan”)

• The PBGC may prescribe alternative assumptions that 
must be used to determine the vested benefit liability.

Review of Withdrawal Liability Basics
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• Once the unfunded vested benefit liability has been 
determined, there are several methods available under 
ERISA to allocate the unfunded vested benefit liability to 
each employer (exception, plans in the building and 
construction industry must use a single specified 
method)

• After determining the withdrawn employer’s share of the 
unfunded vested benefit liability, there is a de minimis
rule that may reduce or completely eliminate the 
employer’s withdrawal liability obligation.

Review of Withdrawal Liability Basics
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• The employer’s annual withdrawal liability payments are 
limited to the highest contribution rate that applied to the 
employer during the past 10 years multiplied by the highest 
three-year average of the employer’s contribution units 
(usually hours) during the past 10 years.

• Except in the case of a mass withdrawal, the employer is only 
obligated to make the annual withdrawal liability payment for 
a period of 20 years.

• In some cases, a subsequent employer may be liable for its 
predecessor’s withdrawal liability obligation.

Review of Withdrawal Liability Basics
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• The withdrawal liability rules set forth in ERISA are 
extremely complex with many exceptions for special 
cases.

• Employers have a legal right to receive an estimate of 
their withdrawal liability exposure but the employer must 
reimburse the plan for the expense of providing the 
calculation (for example, for any actuarial or legal fees 
that are paid by the plan for the calculation).

Review of Withdrawal Liability Basics
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Recent Court Decision 
Regarding the Assumptions Used 
to Determine Withdrawal Liability
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• Sofco Erectors, Inc. v. Trustees Ohio Operating Eng’r. et 
al. (Nos. 20-3639/3671 6th Cir. Sept. 28, 2021)

• The employer challenged the use of the “Segal blended 
method” to determine withdrawal liability.

• The Segal blended method has been used for decades to 
calculate the withdrawal liability for many multiemployer 
plans.

• Similar methods have been used by other plans to 
determine withdrawal liability.

Recent Court Decision
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• The Segal blended method uses a blend of the plan’s funding 
interest rate assumption (used to determine the minimum 
required contribution) and the PBGC’s published annuity 
purchase rates used by multiemployer plans that terminate in 
a mass withdrawal.

• The PBGC annuity purchase rates are usually much lower than 
the plan’s interest rate assumption for funding purposes.

• The use of the Segal blended method results in a much higher 
unfunded vested benefit liability and, consequently, a much 
higher withdrawal liability assessment.

Recent Court Decision
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• In this case, the employer successfully argued that the use of the 
Segal blended method violated ERISA because the plan did not 
make use of the actuary’s best estimate of anticipated plan 
experience.

• Technically, the decision only impacts plans located within the 
6th Circuit (Kentucky, Michigan, Ohio, and Tennessee).

• However, as a practical matter, multiemployer plans that use the 
Segal blended method or a similar method in the remainder of the 
US must question whether this method is still appropriate absent 
another Circuit Court or Supreme Court decision to the contrary.

Recent Court Decision
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• Meanwhile, the PBGC has issued a proposed regulation (as it 
is allowed to do) that allows the use of the PBGC annuity 
purchase rates for withdrawal liability calculations, as well as 
a blend of the PBGC annuity purchase rates and the plan’s 
funding interest rate assumption.  This would effectively 
permit the use of the Segal blended method.

• The issue may soon be settled by the PBGC or if the Supreme 
Court takes up the issue.

• Plans outside of the 6th Circuit that use an interest rate other 
than the plan’s funding rate may be exposed to employer 
challenges until the issue is resolved.

Recent Court Decision
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Impact of ARPA on
Withdrawal Liability
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• ARPA (American Rescue Plan Act of 2021)
• This federal law provides an infusion of cash to eligible 

multiemployer plans
• Eligible plans include:

– Plans in critical and declining status in any plan year beginning in 
2020 through 2022

– Plans with an approved benefit suspension under MPRA prior to 
3/11/2021

– Plans in critical status with a modified funded % of less than 40% and a 
ratio of active participants to inactive participants of less than 2 to 3

– Plans that became insolvent after 12/16/2014 and that remain insolvent 
but not terminated as of 3/11/2021

Impact of ARPA on Withdrawal Liability
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• ARPA modified the withdrawal liability rules for plans that 
receive special financial assistance (“SFA”) under ARPA.

• PBGC has issued guidance regarding withdrawal liability 
calculations for plans that receive SFA.

• PBGC guidance makes it clear that SFA is not intended to 
relieve an employer of its withdrawal liability obligation 
or to indirectly have the effect of transferring SFA 
monies to contributing or withdrawn employers.

Impact of ARPA on Withdrawal Liability
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• For withdrawal liability determinations in the plan year that follows 
the year during which the plan receives SFA and for the next 10 
years, the plan must use the PBGC mass withdrawal annuity 
purchase rates instead of the plan’s funding interest rate

• While current funding interest rates are generally in the 6% to 8% 
range, the PBGC mass withdrawal rates are much lower (these rates 
could be up to 4% or 5% lower than the plan’s funding interest 
rate)

• Vested benefit liability calculated after ARPA is likely to be much 
greater for plans that receive SFA

Impact of ARPA on Withdrawal Liability
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• Any SFA that is received does count as a part of the 
assets for purposes of determining the unfunded vested 
benefit liability (SFA monies must be separately invested 
and accounted for).

• Whether the unfunded vested benefit liability (and 
therefore the withdrawal liability pool) is larger or 
smaller after ARPA for plans that receive SFA will depend 
on the relative increase in the vested benefit liability 
using the PBGC mass withdrawal rates versus the 
increase in plan assets including the SFA monies.

Impact of ARPA on Withdrawal Liability
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• Withdrawn employers that were previously 
subject to withdrawal liability must continue to 
make withdrawal liability payments in 
accordance with the previously determined 
schedule.

Impact of ARPA on Withdrawal Liability
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Other Considerations
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• Timing of assumption changes for withdrawal liability
– For purposes of calculating the vested benefit liability, ERISA 

mandates the use of the assumptions used for the most recent 
actuarial valuation (absent PBGC direction to the contrary)

– Since the withdrawal liability pool is generally determined as of 
the close of the plan year preceding the year of withdrawal, the 
assumptions used to determine an employer’s withdrawal liability 
may not be the latest assumptions used by the plan for funding 
purposes

Other Considerations
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• Timing of assumption changes for withdrawal liability 
(continued)
– Example: Employer withdraws during 2022 from a calendar year 

plan. The actuary uses a lower interest rate assumption for the 
1/1/2022 actuarial valuation than the rate used for the 1/1/2021 
actuarial valuation. The higher 1/1/2021 rate must be used to 
calculate the withdrawal liability pool as of 12/31/2021

Other Considerations
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• Audit issues
– How are future withdrawal liability payments incorporated into the 

plan’s financial statements?
– Will the market value of assets include a provision for future payments 

that a withdrawn employer is already obligated to make?
– How does the auditor account for a withdrawn employer’s financial 

condition? If the employer is in trouble financially and may go out of 
business, how does the auditor account for that situation?

– Is a withdrawal liability obligation treated any differently than a 
delinquent employer’s contribution obligation?

Other Considerations

P21-27



Key Takeaways
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• Withdrawal liability calculations are complex 
and are governed by ERISA and PBGC 
guidance

• The recent Sofco decision brings into question 
the extent to which a plan is allowed to use 
an interest rate assumption that differs from 
the funding interest rate assumption

• Plans that receive ARPA financial assistance 
must follow special withdrawal liability rules 
using the PBGC mass withdrawal rates
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