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Program Overview:
• Typical DEI litigation that arises
• How to prevent these claims from occurring
• How to defend against these claims

Elimination of Bias—
DEI: An Attorney’s Perspective
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• Tesla ordered to pay more than $130 million in damages 
to Black former worker (10/5/21).

• Chicago Meat Authority to pay $1.1 million to settle 
EEOC racial discrimination and retaliation suit (10/7/21).

• EEOC sues Suisant Company, Ltd. for racial harassment 
and retaliation (9/24/21).

• EEOC files 3 racial harassment lawsuits against 
construction-related employers (9/24/21).

Recent Discrimination and Harassment Cases—
Equal Employment Opportunity Commission
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• McDonalds Franchise owner settles sex discrimination and retaliation 
lawsuit for $1.6 million (6/30/2022).

• Lowes settles sexual harassment suit for $700,000 (9/16/2022).
• EEOC sues Maximum Security NYC, Inc. for discrimination and 

harassment based on age and disability (9/22/2022).
• EEOC Sues Red Robin for Sexual Harassment, Retaliation, and 

Constructive Discharge (9/29/2022).

Common theme: Employer was aware of the hostile work 
environment or discriminatory actions but failed to take action to stop it.

Recent Discrimination and Harassment Cases—
Equal Employment Opportunity Commission (cont.)
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• Tesla ordered to pay more than $130 million in damages 
to Black former worker (10/5/21)
– $130 million in punitive damages; $6.9 million in compensatory 

damages
– Found that Tesla subjected Black worker to racially hostile work 

environment and failed to take reasonable steps to prevent the 
racial harassment

– Racially hostile work environment included
• Regularly called racial epithets
• Racist images and language in bathroom

Typical DEI Litigation That Arises
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• Chicago Meat Authority to pay $1.1 million to settle 
EEOC racial discrimination and retaliation suit (10/7/21)
– Alleged race discrimination based on repeated racial slurs by 

co-workers and managers
– Retaliation based on termination of Black employee who 

complained about racial harassment
– In addition to $1.1 million, company ordered to 

• Hire rejected applicants who still want jobs
• Make good faith efforts to reach hiring goals for Black employees
• Implement anti-harassment training and policies 

Typical DEI Litigation That Arises
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• EEOC sues Suisant Company, Ltd. for racial 
harassment and retaliation (9/24/21)
– Warehouse supervisors regularly used racial slurs 

involving the n-word and made racist references to 
slavery directed at African American employee

– The employee was suspended when he complained 
about the racial harassment and abruptly terminated 
the next day

Typical DEI Litigation That Arises
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• EEOC files 3 racial harassment lawsuits against 
construction-related employers (9/24/21)

• Allegations:
– Persistent use of racial epithets, including n-word
– Display of noose and handing noose to Black employee
– Threats of violence directed at BLM movement

• Common theme: Employer was aware of the racially 
hostile work environment, but failed to take action to 
stop it

Typical DEI Litigation That Arises
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• EEOC Sues McDonald’s Restaurants for Sexual Harassment of Young Workers 
(9/30/21)

• Allegations: 
– Since at least 2017, franchise owner operating approx. 22 restaurants were aware of, 

perpetuated, and tolerated sexual harassment
– Frequent unwanted groping and touching, offensive comments and gestures regarding 

male genitalia, unwelcome sexual advances, sexual ridicule, intimidation and insults, 
mainly focused on young teenage employees. 

– Failure to adequately respond to multiple complaints of sexual harassment over a period 
of time, ignoring and downplaying complaints. 

– EEOC notes that young workers are particularly vulnerable to harassment in the 
workplace and protecting young vulnerable workers against harassment and retaliation 
are national priorities identified by the EEOC’s Strategic Enforcement Plan

• In a separate case, a New England McDonalds Franchise owner settles sex 
discrimination and retaliation lawsuit for $1.6 million (7/1/2022).

Typical DEI Litigation That Arises
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• EEOC sues Maximum Security NYC, Inc. for 
discrimination and harassment based on age 
and disability (9/22/2022).

• Basis of allegations:
– 57-year-old employee denied work assignments, 

subjected to pressure to retire, then fired Younger 
workers with no disabilities continued to receive job 
assignments.

Typical DEI Litigation That Arises
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• Lowes settles sexual harassment suit for $700,000 
(9/16/2022).

• Basis of Allegations:
– Company allowed sexual harassment to occur at its Lake Havasu 

City location for several years.
• Consent decree requires the location to revise its 

policies, promptly and thoroughly investigate complaints 
of sexual harassment; Train all employees, and make 
reports to EEOC

Typical DEI Litigation That Arises
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• EEOC Sues Red Robin for Sexual Harassment, Retaliation, and Constructive Discharge 
(9/29/2022).

• Basis of Allegations:
– Dining Chain allowed a male line cook to harass female workers despite repeated notice, 
– Harassment included offensive sexual comments, unwanted remarks about their bodies, 

leering, and touching them without consent. 
– Chain then alleged to have retaliated against them for complaining.
– EEOC seeking lost wages, compensation for emotional distress, punitive damages on behalf 

of the class, and injunctive relief including training. 

• Theme: Despite multiple reports of such conduct from several employees, company 
failed to take prompt or effective action, causing one employee to quit. 

Typical DEI Litigation That Arises
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• Preventive measures
• Immediate response when employers become 

aware of racially hostile work environment
– Internal complaint
– Knew or should have known

• Strict liability for supervisor/manager action/inaction?
• Supervisors/managers individually liable? 

How to Prevent Claims From Occurring
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• Failure to engage in preventive measures or to 
take immediate steps upon awareness of a 
racially hostile work environment is not an 
option

How to Prevent Claims From Occurring 
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“ . . . those of us who enforce federal anti-discrimination 
laws every day know that on-the-job racial bigotry has not 
gone underground. Rather, it remains a pervasive problem 
that exists out in the open to be seen by anyone who 
bothers to look. The EEOC will not tolerate racial 
discrimination in employment and will continue its efforts 
to uncover and eradicate that stain on our national 
conscience.”  
Debra Lawrence, EEOC Regional Attorney

How to Prevent Claims From Occurring
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“We Americans have just observed Labor Day, our annual 
national holiday that honors the contributions and dignity of 
workers. But to truly honor our workers, we must respect their 
legal rights every single day, including their right to be free from 
racial harassment and other forms of job discrimination. The Civil 
Rights Act of 1964 imposes a duty upon employers to exercise 
care each day to ensure that workers can perform their labor in 
an environment free from racial harassment, and the EEOC will 
be here to ensure that employers carry out that duty.” 
Jamie Williamson, EEOC Philadelphia District Director.

How to Prevent Claims From Occurring
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• Preventive measures
– Policy: Develop an anti-discrimination and anti-harassment policy
– Distribute and publicize the policy on a regular basis
– Train staff and managers regarding their rights and obligations under 

the policy
– Investigate: Respond promptly to any complaints of discrimination or 

harassment, i.e. investigate

Practice tip: Don’t wait for a “complaint” to investigate if you become aware 
of the harassment from a source other than the complainant filing a complaint

How to Prevent Claims From Occurring: 
“Exercise Care Each Day to Ensure . . . An 
Environment Free From Racial Harassment . . . ”
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• Preventive measures
– Follow your policy

• Expeditious response to complaints of harassment/retaliation = Investigation
• Take steps to protect against retaliation, keeping in mind that strong 

evidence of retaliation is “temporal proximity,” i.e. an employee suffers an 
adverse job action close in time to a complaint of discrimination 

• Don’t be afraid of the investigative results: Act on findings of policy 
violations by taking steps to ensure that any harassment stops and to 
protect against its recurrence

How to Prevent Claims From Occurring: 
“Exercise Care Each Day to Ensure . . . An 
Environment Free From Racial Harassment . . . ”
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• Preventive measures
– Follow your policy

Practice tips: In 3 of the most recent cases filed by the EEOC 
against employers, EEOC alleged employers were aware of the racial 
harassment, but failed to take action to stop it from occurring. The 
lesson is that employers must take action upon becoming aware of 
harassment.  
Even more key for the more at-risk vulnerable workers such as young 
teens or the disabled.

How to Prevent Claims From Occurring: 
“Exercise Care Each Day to Ensure . . . An 
Environment Free From Racial Harassment . . . ”
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• Components of an anti-discrimination and 
anti-harassment policy
– Define discrimination and harassment with reference 

to protected categories, including race, sex, religion, 
creed, color, national or ethnic origin, age, disability, 
military status, marital status, sexual orientation, 
gender, gender identity or expression, genetic 
information, pregnancy or a condition related to 
pregnancy, or any other characteristic that is 
protected by law

Preventive Measures: 
A Closer Look at Developing a Policy
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• Components of an anti-discrimination and 
anti-harassment policy

Practice tip: Be sure to check applicable state 
laws which may provide protected categories 
beyond those required under federal law. 

Preventive Measures: 
A Closer Look at Developing a Policy
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• Components of an anti-discrimination and anti-harassment policy
– Give examples of harassment
– Consider a “savings clause” which reserves the right of the employer to 

take remedial action for conduct deemed unacceptable, regardless of 
whether it satisfies the definitions of prohibited discrimination or 
harassment—Examples might include “garden variety” harassment or 
bullying

– Anti-retaliation statement
– Procedure for filing a complaint
– Statement that a policy violation will be investigated when it is reported, 

or an employer otherwise becomes aware of inappropriate behavior
• Consideration of interim measures during the pendency of an investigation

Preventive Measures: 
A Closer Look at Developing a Policy
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• Components of an anti-discrimination and 
anti-harassment policy
– Procedure for conducting an investigation
– Information regarding sharing the results of an investigation
– Statement that policy violations will be subject to corrective 

action, including reservation of right to impose termination for 
a first offense

– Notification of employee option to file charge with state and 
federal agencies

Preventive Measures: 
A Closer Look at Developing a Policy
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• Best practices for developing an effective training 
program
– Focal point is anti-discrimination and anti-harassment policy
– Training is embraced and endorsed from highest level of the 

organization
– Training is conducted routinely—Not just “one and done”
– Training includes all staff at all levels of the organization

• Managers and supervisors particularly trained regarding their duties 
and responsibilities when a complaint is made or when they observe 
behavior that is problematic

Preventive Measures: 
A Closer Look at Training
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Practice tips: Check state laws for training 
requirements, in particular:
• Is training required on a periodic basis?
• Is there a requirement for interactive training?

Also, documentation of training and attendance at 
training can be helpful to show an employer 
“exercised care” to provide a workplace free of 
harassment

Preventive Measures: 
A Closer Look at Training
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• Investigations 
– Essential element of responding to a complaint 
– Essential element of defending a legal claim

At the Crossroads of Prevention and Defense: 
Investigate Claims
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• Conducting a complete, unbiased investigation is not 
only a best practice to ensure that any harassment stops 
and to protect against its recurrence, but 

• A complete, unbiased investigation is also an essential 
element to the defense of a claim of discrimination 
and/or harassment before the EEOC or court because it 
may show:
– No evidence of wrongdoing
– Prompt, appropriate remedial action

At the Crossroads of Prevention and Defense: 
Investigate Claims
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• Who will conduct the investigation?
– Internal
– External
– Hybrid
– Factors

• Nature and scope of complaint
• Skill set
• Independence of investigation
• Attorney as witness
• Costs

Practice tip: It is unlikely that the attorney-client privilege will apply to the investigation 
and/or investigative results. A best practice is to separate the investigative report from 
any legal advice based on the findings in the investigative report.

Investigate Claims: A Closer Look
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• Determine the scope of the investigation:
– In general, the central questions is whether the complained of behavior violates 

polic(ies) or protocols
• Conduct witness interviews:

– Opening statement
• Confidentiality 
• No retaliation
• Keep lines of communication open: Inform witnesses you may need to circle back and 

meet again as investigation unfolds
• Recording

– Wrap up: Ask witness if anyone else you should speak with or whether they have 
any other information to share

– In most cases, be transparent with complainant and accused

Investigate Claims: A Closer Look
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• Review documents and information; 
Do not overlook
– Texts, emails, screenshots, call logs
– Social media
– Forensic review of company phones, computers, 

other devices
– Contemporaneous notes
– Surveillance videos

Investigate Claims: A Closer Look
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• Make credibility determinations
– Factors to consider

• Believable on its face
• Corroboration
• Consistency of reports
• Material omission
• Motivations/bias
• Deceptive techniques/demeanor

Investigate Claims: A Closer Look
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• Investigative report
– Factual findings, credibility determinations, and conclusions 

separate from legal advice and recommendations
– Inherent tension: Confidentiality and distribution

• Difficult (and in some cases risky) to not provide copy of report or 
executive summary to complainant/accused

• May want/need to publicize
– To support discipline decision
– To demonstrate proactive remedial steps
– To defend legal claim of wrongdoing

Investigate Claims: A Closer Look
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• An increase in claims of racial harassment and 
hostile environment based on race in the wake 
or racial unrest nationwide, including 
– Use of racial slurs/epithets
– Display of racist symbols
– Discussion of news events, including Black Lives 

Matter and murder of George Floyd

Race-Related Complaints in the 2021 Context
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• In combination with a prompt and thorough investigation 
into complaints, employers are well-advised to be 
proactive and keep a continued focus on training, 
policies, and workplace practices

• Many employers are re-vamping workplace 
discrimination policies, focusing on implicit bias trainings, 
reviewing hiring practices, and engaging in other 
proactive processes

Race-Related Complaints in the 2021 Context
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• Words Matter
– Starting with the words in your policy, take steps to 

reaffirm the words that prohibit discrimination and/or 
harassment based on race, and any other protected 
category, and to adhere to the protocol set out by 
your words when an issue is raised, i.e. take prompt, 
appropriate remedial action

Key Takeaways
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Key Takeaways Session 
Evaluation—
Scan this 
QR code.

Session 
eval QR 

code here

• Words matter
– Understand that words in and of themselves can 

create a racially hostile work environment
– Recent experience shows that words are often the 

basis of racial hostile environment claims, e.g.
• Use of racial epithets or slurs, such as the n-word

– The n-word has been characterized as the nuclear bomb 
of racial epithets and history shows that it is often 
followed with physical violence

• Display of racist words and symbols
• Workplace discussions of current events such as 

George Floyd murder, Black Lives Matter movement
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