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• ERISA and Employment Discrimination 
– ERISA claims and Family and Medical Leave Act
– ERISA and USERRA
– ERISA and Title VII

• Avoiding Employment Discrimination
in the Fund Office

• Trustees Role in Preventing Employment 
Discrimination

Today’s Agenda
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What Is ERISA?
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• The Employee Retirement Income Security Act of 
1974 (ERISA), 29 U.S.C. § 1001, is a federal law that 
sets minimum standards for most retirement and health 
plans in private industry to provide protection for 
individuals in these plans.

• The goal of Title I of ERISA is to protect the interests 
of participants and their beneficiaries in employee 
benefit plans.

What Is ERISA?

P-ATTY3-4



• ERISA covers retirement plans including both defined 
benefit and defined contribution plans and welfare 
benefit plans (including apprenticeship/training plans).

• ERISA does not cover plans established by 
governmental entities, churches, or plans maintained 
solely to comply with workers compensation, 
unemployment or disability laws.

• ERISA also does not cover plans maintained outside
the United States for the benefit of nonresident aliens.

What Is ERISA?
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• ERISA is enforced by the Employee Benefits 
Security Administration (EBSA).
– EBSA is responsible for administering and enforcing 

the fiduciary, reporting and disclosure provisions of 
Title I of the Employee Retirement Income Security 
Act of 1974 (ERISA).

– DOL Audits.

What Is ERISA?
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• Section 510 of ERISA makes it illegal for an employer to 
"discharge, . . . Suspend, . . . Discipline, or discriminate against [an 
employee] for exercising any right to which he is entitled under the 
provisions of an employee benefit plan . . . Or for the purpose of 
interfering with the attainment of any right to which such participant 
may become entitled under the plan." 29 U.S.C. § 1140.

• To recover under section 510 of ERISA, an employee must establish 
that an adverse action affecting his employment situation was taken 
by his employer with the specific intent of interfering with his 
benefit rights.

Section 510 of ERISA
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• Section 510 of ERISA
was aimed primarily at 
preventing unscrupulous 
employers from discharging 
or harassing their employees 
in order to keep them from 
obtaining vested pension or 
welfare rights.

Section 510 of ERISA
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ERISA and the Family and
Medical Leave Act (FMLA)
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• What is FMLA?
– The Family and Medical Leave Act (FMLA) provides 

certain employees with up to 12 weeks of unpaid, 
job-protected leave per year.

– FMLA also requires that the employee’s group 
health benefits be maintained during the leave.

– FMLA applies to all public agencies, all public and 
private elementary and secondary schools, and 
companies with 50 or more employees.

FMLA and ERISA
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• Covered employers must provide an eligible 
employee with up to 12 weeks of unpaid leave 
each year for any of the following reasons:
– For the birth and care of a newborn child;
– For care of an adopted child;
– To care for an immediate family member; 
– To take medical leave for a serious health condition; or
– When a family member is deployed to a foreign 

country (added in 2008).

FMLA and ERISA
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• Employees are eligible for leave 
if they have worked for their 
employer at least 12 months, 
at least 1,250 hours over the 
past 12 months, and work at a 
location where the company 
employs 50 or more employees 
within 75 miles.

FMLA and ERISA
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• There are two distinct theories of recovery
under the FMLA. 
– Interference: An employee may raise a claim 

against his or her employer for interfering with
rights to which the employee was entitled. 

– Retaliation: An employee may file a claim against 
an employer for retaliating against the employee for 
invoking his or her rights under the FLMA.

FMLA and ERISA
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• Norrell v. Jeff Foster Trucking, Inc.
– Employee worked for Employer for a period of six years. Employee 

requested FMLA leave receive treatment for depression and 
alcoholism. After completing a treatment program, Employee 
requested to return to work, but Employer refused to reinstate him. 
Employer also made comments about how much the Employee’s 
medical treatment was costing the company, which was self-insured. 
Employer eventually terminated Employee. 

– Employee brought suit against the Employer alleging that the 
Employer violated FMLA and ERISA by terminating him for taking 
FMLA leave and getting treatment under the welfare plan. 

– The Employer moved to dismiss the Complaint.

FMLA and ERISA
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• Norrell v. Jeff Foster Trucking, Inc.
– The court denied the Employer’s Motion to Dismiss on both the FMLA 

and the ERISA claim.
– The court determined the Employee had established a prima facie case 

that he was entitled to FMLA leave and the Employer intentionally 
denied him such leave. 

– For the ERISA claim, the Court determined that the Employer’s 
statements about how much the treatment was costing the
company were “more than sufficient to raise an inference that
[the Employer] acted with the requisite specific intent ” to deny
the Plaintiff benefits under the ERISA plan. 

– The case eventually settled.

FMLA and ERISA
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• Maynard v. Total Image Specialists, Inc.
– Employee worked for Employer for more than 20 years. In 2003, 

Employee requested leave from Employer to have a lump in his breast 
examined. Employee then sought time off to seek treatment for the 
lump in his breast and requested disability paperwork from the 
Employer. Employer terminated Employee for absenteeism prior to 
processing Employee’s disability claim. Employee brought suit under 
FMLA (interference and retaliation) and Section 510 of ERISA. 

– The Employer moved for Summary Judgment on the FMLA and
ERISA claims on the grounds that Employee was terminated for 
absenteeism, and not for taking FMLA leave. 

FMLA and ERISA 
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• Maynard v. Total Image Specialists, Inc.
– The Court denied the Employer’s Motion for Summary Judgment on the 

FMLA claims (interference and retaliation) and the ERISA claim. 
– The Court determined that a genuine issue of material fact existed as to 

whether Plaintiff gave timely notice to Employer of his intent to exercise 
his FMLA rights.

– The Court also determined that Employee had established a prima facie 
case that the Employer acted with the specific intent to deny paying 
the disability benefits. The Court held that a genuine issue of material 
fact existed as to whether the Employer’s proffered reason for 
terminating the Employee, absenteeism, was mere pretext.

FMLA and ERISA 
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• Stein vs. Atlas Industries 
– Plaintiff’s son suffered from a very rare neurological condition.

Plaintiff was forced to take time off work to care for his son.
Plaintiff then tore his meniscus at work. That injury required surgery. 
Plaintiff took medical leave to have the operation and recover. 

– After being released by his doctor to return to work, Plaintiff
failed to show up for work. The Employer fired Plaintiff for missing
work three days in a row, which was company policy. Plaintiff sued 
under Section 510 of ERISA and FMLA.

– The Employer moved for Summary Judgment on the grounds
that Plaintiff was terminated for missing work three days in
a row after being cleared by his doctor to return.

FMLA and ERISA 

P-ATTY3-18



• Stein vs. Atlas Industries 
– The Court granted the Employer’s summary judgment holding that the 

Plaintiff had an obligation to return to work after being cleared by his 
doctor. The Court further held that the Employer was within its right to 
terminate plaintiff as per company policy for missed work. The 
employer did not act with the specific intent to deny Employee benefits 
under the Plan. 

– The District Court’s decision to grant summary judgment in favor
of Employer was upheld on appeal to the Sixth Circuit.

FMLA and ERISA 
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• Practice Tip
– If you are making an employment decision (hiring, 

firing, promoting, etc.) with the specific intent to 
avoid paying benefits under a retirement or health 
plan you are likely violating Section 510 of ERISA. 

– Talking about the specific cost of their health or 
retirement benefits prior to terminating an employee, 
is not a great idea.

FMLA and ERISA 
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ERISA and USERRA
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• What is USERRA? 
– The Uniformed Services Employment and Reemployment Rights 

Act (USERRA) is a Federal law intended to ensure that persons 
who serve or have served in the military:

– Are not disadvantaged in their non-military careers because of 
their service; 

– Are promptly reemployed in their civilian jobs upon their return 
from duty; and 

– Are not discriminated against in employment (including 
employee benefits) based on past, present, or future military 
service.

ERISA and USERRA
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• USERRA provides for health benefits continuation for 
individuals who have coverage under a health plan in 
connection with their employment who are absent 
from work to serve in the military.
– If a person’s health plan coverage would terminate because 

of an absence due to military service, the person may elect 
to continue the health plan coverage for up to 24 months 
after the absence begins or for the period of service (plus 
the time allowed to apply for reemployment), whichever 
period is shorter.

USERRA and ERISA Health Benefits
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• Multi-Employer Plans: In connection with 
USERRA’s health plan provisions, liability for 
employer contributions and benefits under 
multiemployer plans is to be allocated by the plan 
sponsor in such manner as the plan sponsor 
provides. 

• If the sponsor makes no provision for allocation, 
liability is to be allocated to the last employer 
employing the person before the person’s military 
service or, if that employer is no longer functional, 
to the plan.

USERRA and ERISA Health Benefits
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• Includes any “Pension Plan” that provides retirement income to 
employees upon the termination of employment or later, including 
defined benefit, defined contribution, profit sharing plans, etc. 
1. Prevents service members from incurring a break in service.
2. All military service must be considered service with an employer for 

vesting and benefit accrual purposes.
3. The employer is liable for funding any obligation of the plan to provide 

required benefits.
4. Service member is entitled to any accrued benefits contingent upon 

employee contributions only to the extent that the person pays the 
employee contributions.

USERRA and ERISA Pension Benefits
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• Multi-Employer Plans: In a multi-employer pension plan, the 
sponsor maintaining the plan may allocate the liability of the plan 
for pension benefits accrued by persons who are absent for military 
service. 

• If no allocation or cost-sharing arrangement is provided, the full 
liability to make the retroactive contributions to the plan will be 
allocated to the last employer employing the person before the 
period of military service or, if that employer is no longer functional, 
to the overall plan.

USERRA and ERISA Pension Benefits
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• Kelly v. WG Tomko, Inc. 
– Employer participated in a multi-employer pension and multi-employer 

annuity plan. Employee worked for Employer prior to receiving his 
activation orders. The Employee served on active duty for a period of 
approximately two years. Upon being discharged from active duty, 
Employee returned to Employer. During the period of Employee’s 
activation, Employer did not submit any payments on Employee’s behalf 
to the pension fund or the annuity fund. 

– The Employee and the Funds brought suit against the Employer under 
USERRA and ERISA for the back contributions. 

– Employer moved to dismiss the Complaint arguing that it was not 
Employee’s “employer” while he was serving on active duty.

USERRA and ERISA 
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• Kelly v. WG Tomko, Inc. 
– The Court denied Employer’s motion to dismiss holding that Plaintiff had 

alleged sufficient facts to find that the Defendant was the Employer for 
purposes of the USERRA and ERISA claims.

– In its ruling, the Court noted that under USERRA, if no allocation or 
cost-sharing arrangement is provided in the Plan, the full liability to 
make the retroactive contributions to the plan will be allocated to the 
last employer employing the person before the period of military 
service.

USERRA and ERISA 
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• Shea v. Iron Workers Dist. Council of New England Pension Fund 
– Employee, an iron worker, was a participant in a multi-employer defined benefit 

pension plan. Employee had several deployments to Iraq, Afghanistan and Kuwait. 
Upon returning from his final deployment, Plaintiff sought to obtain his pension 
accruals for the period of his active military service. The Pension Plan allowed 
service members returning from active duty to accrue retroactively pension credits 
for their activation period only if they: (1) work at least 300 hours for a covered 
employer within one year from the date of discharge; and (2) accrue 2.5 pension 
credits within five years after the date of discharge. 

– Employee filed suit against the Pension Plan alleging that the additional
work requirements by the Pension Plan violated USERRA and ERISA. 

– The Employee and Employer filed competing motions for
summary judgment.

USERRA and ERISA 
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• Shea v. Iron Workers Dist. Council of New England Pension Fund 
– The Court agreed with Employee and granted Employee’s motion for 

summary judgment.
– The Court determined that the Plan’s requirement that returning service 

members work at least 300 hours within a year and accrue 2.5 pension 
credits within five years from the date of discharge in order to receive 
pension accruals during the period of activation violated USERRA. 

– The reemployment requirements in USERRA preempt the 300-hour and 
2.5 credit requirements in the Pension Plan.

USERRA and ERISA 
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ERISA and Title VII
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• Title VII of the Civil Rights Act of 1964 is a federal law 
that prohibits discrimination in employment based on 
race, color, religion, sex and national origin. 
– Title VII generally applies to employers with 15 or

more employees. 
– The prohibition against discrimination on the basis of “sex” 

includes discrimination based on sexual orientation and gender 
identity. Bostock v. Clayton County, 140 S. Ct. 1731 (2020). 

– “Sex” also includes pregnancy.

What Is Title VII?
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• Under Title VII, employers may not 
consider a person's race, color, sex, 
national origin, or religion in 
determining eligibility for or the cost
of employee benefits.

• Said another way, all retirement benefits 
and health benefits must be provided 
without regard to race, color sex, 
religion or nation origin. 

ERISA and Title VII
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• EEOC Example
– Employer health plan covers treatment of heart attacks. Citing 

statistics that show that men suffer heart attacks more 
frequently, and at earlier ages, than women, Employer treats 
coverage of heart conditions as a supplemental benefit for which 
men, but not women, will have to pay an additional premium. 

– This is unlawful discrimination on the basis of sex. 
– It is not a defense that coverage for heart conditions may cost 

Employer more for men than for women.

ERISA and Title VII
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• Echols v. Lokan and Associates
– Employee was hired by Employer as a consultant. Shortly after being 

hired, Employee informed her direct supervisor that she was pregnant. 
Employee later inquired with her supervisor about enrolling in the 
company health plan. The supervisor told Employee that he would get 
her the enrollment materials the following day. Employee was 
terminated the next day before ever receiving the enrollment materials. 

– Employee brought suit for pregnancy discrimination under Title VII and 
for discrimination under Section 510 of ERISA. 

– Employer filed for summary judgment on the grounds that it
terminated Employee for poor performance, not due to
her pregnancy.

ERISA and Title VII
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• Echols v. Lokan and Associates
– The Court granted the Employer’s motion for summary judgment on the 

ERISA claim but denied summary judgment on the Title VII claims. 
– In denying the Employer’s motion for summary judgment on the Title 

VII claims, the Court held that although the Employer had provided 
evidence to show a legitimate non-discriminatory reason for the 
Employee’s termination (poor performance), a genuine issue of material 
fact existed as to whether the non-discriminatory reason was simply 
pretext. 

– Other employees who also missed their sales goals were
not fired, combined with specific statements about
Employee’s pregnancy leave. 

ERISA and Title VII
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• Preston v. Eli Lilly and Co.
– Employee worked for Employer as a sales executive. Throughout 2018, 

Employee and other female employees made repeated complaints to a 
supervisor about demeaning/harassing conduct by male coworkers. The 
complaints went unaddressed. After several complaints, the supervisor told 
Employee that she wasn’t being a team player and put her on a performance 
improvement plan. 

– In 2019, Employee began seeing a doctor for elevated blood pressure and 
eventually was forced to take leave from the company to treat her high
blood pressure. Employee filed a claim for short-term disability benefits
with Employer’s medical plan, but the claim was denied. Employee was 
eventually fired. 

– Employee brought suit under Title VII and ERISA. The Employer
moved to dismiss the Complaint.

ERISA and Title VII
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• Preston v. Eli Lilly and Co.
– The Court denied Employer’s motion to dismiss the Title VII claims, 

finding that Employee had stated a prima facie case for sex 
discrimination and retaliation under Title VII. 

– The Court dismissed the Section 510 ERISA claim, finding that 
Employee did not allege that she was fired for the specific purpose of 
denying her the disability benefits. Instead, she alleged that she was 
entitled to the benefits, and they were wrongfully denied. 

– The Court held that Section 510 of ERISA only applies to employment 
actions taken for the purpose of denying employee benefits.

ERISA and Title VII
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• Practice Tip
– It is important to have supporting documentation to 

back up the basis for an employee’s termination.
– Termination for poor performance should be 

supported by written evaluations, sales records, 
reports, etc. 

– This helps get past a pretext argument.

ERISA and Title VII
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Avoiding Employment Discrimination
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• Tesla ordered to pay more than $130 million in damages to Black former worker 
(10/5/21).

• Chicago Meat Authority to pay $1.1 million to settle EEOC racial discrimination and 
retaliation suit (10/7/21).

• EEOC sues Suisant Company, Ltd. for racial harassment and retaliation (9/24/21).
• EEOC files 3 racial harassment lawsuits against construction-related employers 

(9/24/21).
• EEOC sues Security Company in New York for discrimination and harassment based 

on age and disability (9/22/2022).
• Lowes settles sexual harassment suit for $700,000 (9/16/2022).
• McDonalds Franchise owner settles sex discrimination and retaliation lawsuit for $1.6 

million (6/30/2022).
Common theme: Employer was aware of the hostile work environment or 
discriminatory actions but failed to take action to stop it.

Recent Discrimination and Harassment Cases—
Equal Employment Opportunity Commission
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EEOC—Fiscal Year 2021 
Charges Retaliation - 56%

Disability - 37.2%
Race - 34.1%
Sex - 30.6%
Age - 21.1%
National Origin - 10.1%
Color - 5.7%
Religion - 3.4%
Equal Pay - 1.4%
GINA - 0.4%

P-ATTY3-42



• Title VII
• 42 USC 1981
• Americans with Disability Act 

(ADA) and the ADAAA
• Age Discrimination in

Employment Act (ADEA)
• Pregnancy Discrimination Act
• Equal Pay Act
• Family and Medical Leave Act
• National Labor Relations Act

• Genetic Information
Nondiscrimination Act (GINA)

• State and local
discrimination laws

• State sick leave
• State Family and Medical Leave
• Anti-retaliation provisions in 

almost every law . . .

A Panoply of Law
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• Preventive measures.
• Immediate response when employers become 

aware of racially hostile work environment.
– Internal complaint.
– Knew or should have known.

• Strict liability for supervisor/manager action/inaction?
• Supervisors/managers individually liable?

Prevention Is the Best Medicine
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• Preventive measures
– Policy: Develop an anti-discrimination and anti-harassment 

policy.
– Distribute and publicize the policy on a regular basis.
– Train staff and managers regarding their rights and obligations 

under the policy.
– Investigate: Respond promptly to any complaints of 

discrimination or harassment, i.e., investigate
Practice tip: Don’t wait for a “complaint” to investigate if you 
become aware of the potential issue from a source other than the 
complainant filing a complaint.

Prevention Is the Best Medicine
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• Components of an anti-discrimination and anti-
harassment policy.
– Define discrimination and harassment with reference 

to protected categories, including race, sex, religion, 
creed, color, national or ethnic origin, age, disability, 
military status, marital status, sexual orientation, 
gender, gender identity or expression, genetic 
information, pregnancy or a condition related to 
pregnancy, or any other characteristic that is 
protected by law.

Prevention Is the Best Medicine
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• Components of an
anti-discrimination and 
anti-harassment policy.

Practice tip: Be sure to 
check applicable state laws 
which may provide 
protected categories 
beyond those required 
under federal law.

Prevention Is the Best Medicine
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• Components of an anti-discrimination and anti-harassment policy
– Give examples of harassment.
– Consider a “savings clause” which reserves the right of the employer to 

take remedial action for conduct deemed unacceptable, regardless of 
whether it satisfies the definitions of prohibited discrimination or 
harassment—Examples might include “garden variety” harassment
or bullying.

– Anti-retaliation statement.
– Procedure for filing a complaint.
– Statement that a policy violation will be investigated when it is reported, 

or an employer otherwise becomes aware of inappropriate behavior.
• Consideration of interim measures during the pendency of an investigation.

Prevention Is the Best Medicine
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• Preventive measures
– Follow your policy

• Expeditious response to complaints of harassment/ 
discrimination/retaliation = Investigation.

• Take steps to protect against retaliation, keeping in mind that 
strong evidence of retaliation is “temporal proximity,” i.e., an 
employee suffers an adverse job action close in time to a 
complaint of discrimination. 

• Don’t be afraid of the investigative results: Act on findings of 
policy violations by taking steps to ensure that any 
harassment stops and to protect against its recurrence.

Prevention Is the Best Medicine
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Practice tip: Check state laws for training 
requirements, in particular:

– Is training required on a periodic basis?
– Is there a requirement for interactive training?

Also, documentation of training and attendance at 
training can be helpful to show an employer 
“exercised care” to provide a workplace free of 
harassment and discrimination.

Prevention Is the Best Medicine
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• Investigations 
– Essential element

of responding to
a complaint. 

– Essential element
of defending a
legal claim.

Investigate Problems When They Arise
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• Who will conduct the
investigation?
– Internal
– External
– Hybrid
– Factors

• Nature and scope of complaint
• Skill set
• Independence of investigation
• Attorney as witness
• Costs

Investigate Problems When They Arise
Practice tip: It is unlikely that 
the attorney-client privilege will 
apply to the investigation and/ 
or investigative results. A best 
practice is to separate the 
investigative report from any 
legal advice based on the findings 
in the investigative report.

P-ATTY3-52



• Determine scope of the investigation.
• Conduct witness interviews.

– Confidentiality—Generally cannot promise
– No retaliation
– Keep lines of communication open
– Recording?

• Review documents and information.
– Do not overlook—Texts, emails, call logs, social media, 

surveillance videos, forensic review of technology, etc.

Investigate Problems When They Arise

P-ATTY3-53



• Make credibility determinations
• Investigative Report

– Factual findings, credibility determinations, and conclusions 
separate from legal advice and recommendations.

– Inherent tension: Confidentiality and distribution.
• Difficult (and in some cases risky) to not provide copy of report 

or executive summary to complainant/accused.
• May want/need to publicize.

– To support discipline decision
– To demonstrate proactive remedial steps
– To defend legal claim of wrongdoing

Investigate Problems When They Arise
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• Woods v. City of New Orleans et al., No. 21-3150 
(Decided March 24, 2022) 

• Issue: whether one-time use of racial epithet by supervisor 
in the presence of co-workers is sufficient to state a hostile 
work environment claim.

• Lower court dismissed the claim “because a single utterance 
of a racial epithet, despicable as it is, cannot support a 
hostile work environment claim.”

• Holding: Reversed. A single utterance can be sufficient to 
state a hostile work environment claim.

Race Discrimination and
Harassment in 2022
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• An increase in claims of racial harassment and 
hostile environment based on race in the wake 
or racial unrest nationwide, including: 
– Use of racial slurs/epithets
– Display of racist symbols
– Discussion of news events, including Black Lives 

Matter and murder of George Floyd.

Race Discrimination and
Harassment in 2022
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• In combination with a prompt and thorough 
investigation into complaints, employers are
well-advised to be proactive and keep a continued
focus on training, policies, and workplace practices.

• Many employers are re-vamping workplace 
discrimination policies, focusing on implicit bias 
trainings, reviewing hiring practices, and engaging
in other proactive processes.

Race Discrimination and
Harassment in 2022
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• Words matter
– Starting with the words in 

your policy, take steps to 
reaffirm the words that 
prohibit discrimination and/or 
harassment based on race, 
and any other protected 
category, and to adhere to the 
protocol set out by your words
when an issue is raised, i.e.,
take prompt, appropriate 
remedial action.

Race Discrimination and
Harassment in 2022
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• Words matter
– Understand that words in and of themselves can create

a racially hostile work environment.
– Recent experience shows that words are often the basis

of racial hostile environment claims, e.g.,
• Use of racial epithets or slurs, such as the n-word

– The n-word has been characterized as the nuclear bomb of racial 
epithets and history shows that it is often followed with physical 
violence.

• Display of racist words and symbols.
• Workplace discussions of current events such as George Floyd 

murder, Black Lives Matter movement.

Race Discrimination and
Harassment in 2022
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Sexual Harassment in the Workplace

Homogeneous Workforces Workplaces with Significant Power 
Disparities

Workplaces Where Some Workers Do Not 
Conform to Workplace Norms

Workplaces that Rely on Customer Service 
or Client Satisfaction

Cultural and Language Differences in the 
Workplace

Workplaces Where Work is Monotonous or 
Consists of Low-Intensity Tasks

Coarsened Social Discourse Outside the 
Workplace

Isolated Workplaces

Workforces with Many Young Workers Workplace Cultures that Tolerate or 
Encourage Alcohol Consumption

Workplaces with “High Value” Employees Decentralized Workplaces 

Risk Factors for Harassment
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1. Demonstrate by example
2. Demand a positive workplace culture

– Recognize not only the victim can be harmed
• Empathy and caring for the victim
• Concern regarding the lack of fairness in the workplace
• Fear of becoming the next target

– Establish a sense of urgency about preventing harassment,
i.e., reboot

• Devote time and money to policies and procedures and training
• Assess risk factors for harassment

Sexual Harassment in the Workplace—
Best Practices
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3. Create a sense of collective responsibility
– Bystander Intervention

• Create awareness—Enable bystanders to recognize potentially 
problematic behaviors.

• Create a sense of collective responsibility—Motivate 
bystanders to step in and take action when they observe 
problematic behaviors.

• Create a sense of empowerment—Conduct skills-building 
exercises to provide bystanders with the skills and confidence to 
intervene as appropriate.

• Provide resources—Provide bystanders with resources
they can call upon and that support their intervention.

Sexual Harassment in the Workplace—
Best Practices
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Key Points
• May require a true culture change.
• All forms of harassment should be addressed, 

not just sexual.
• You need to be visibly committed: The tone set 

from the top is critical to success.
• Get advice early!
• Have a solid crisis communications plan in place.

Sexual Harassment in the Workplace—
Key Points
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Race Discrimination 
and Harassment
Race Discrimination 

and Harassment

Trustees Role: Prevention
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• Every Fund Office should have an employee 
handbook which includes:
– Anti-harassment/discrimination policy;
– Complaint procedures;
– FMLA leave (if applicable);
– Equal employment language; 
– Disability/Pregnancy accommodations; 
– Military Leave; and
– Other terms of employment.

Trustees Role in Preventing
Employment Discrimination
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• Trustees should obtain an Employment Practices 
Liability policy covering the Fund Office. 

• Employment Practices Liability Insurance covers:
– Discrimination claims (based on race,

color, religion, sex and national origin)
– Wrongful termination
– Harassment
– Other employment-related issues, such as failure to 

provide leave or failure to promote.

Trustees Role in Preventing
Employment Discrimination 

P-ATTY3-66



• All Trustees and all Fund 
Office employees should 
receive annual or regular 
training on harassment, 
discrimination, and proper 
workplace behavior.

Trustees Role in Preventing
Employment Discrimination 
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Key Takeaways Session 
Evaluation—
Scan this 
QR code.

Session 
eval QR 

code here

1. Section 510 of ERISA prohibits employers from 
discriminating against employees for exercising any 
rights under an employee benefit plan.

– If you are taking employment action against an employee to 
avoid paying benefits, it likely violates Section 510 of ERISA. 

2. Employers/Fund Offices should act early and should not 
wait for a complaint to investigate 
harassment/discrimination. Get advice early. 

3. All Fund Offices should have a well drafted employee 
handbook (covering harassment/discrimination, FMLA, 
USERRA, etc.)

4. Al Trustees/Employees should receive regular training to 
avoid employment discrimination.
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