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• There are all types of benefit plans. Some are sponsored by 
the government, some are sponsored by individual employers, 
and some are created by groups of employers.

• The focus of this presentation is on multiemployer 
apprenticeship plans. A “multiemployer plan” is defined as 
a plan to which more than one employer contributes by 
reason of a collective bargaining agreement. Much of 
what is contained in this presentation applies to all benefit 
plans. However, there are special laws that apply to 
multiemployer apprenticeship plans.

Introduction
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• History and the law regarding multiemployer 
apprenticeship plans

• Key governing documents
– What are they, how do they interact and what should 

be in them
• Fiduciary responsibilities under ERISA

– Who is a fiduciary, what is the standard of conduct, 
what are the potential liabilities and how can you be 
liable for another’s acts

• Special issues that arise in multiemployer training 
plans

– Trustee expenses, service provider gifts, recommended 
policies, dealing with deadlocks

What We Will Cover Today
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What We Will Cover Today
• History and the law regarding multiemployer 

apprenticeship plans
• Key governing documents

– What are they, how do they interact and what should 
be in them

• Fiduciary responsibilities under ERISA
– Who is a fiduciary, what is the standard of conduct, 

what are the potential liabilities and how can you be 
liable for another’s acts

• Special issues that arise in multiemployer training 
plans

– Trustee expenses, service provider gifts, recommended 
policies, dealing with deadlocks
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• Structure of Benefits Law
– Law/Statutes
– Regulations

• IRS/Treasury
• DOL
• DHHS
• PBGC

– Cases
– Legislative history
– Letters from agencies

– IRS advisory 
opinion letters

– DOL advisory 
opinion letters

– Prohibited Transaction 
Exemptions (PTEs)

Basics About Multiemployer Plans
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• The National Apprenticeship Act, 50 
U.S.C. section 50 (1937)-first standards

• Other modern-day multiemployer 
benefit plans as we know them, began 
their evolution in the late 1940s and 
early 1950s with the formation of the 
first pension plans and then health and 
welfare plans. 

• Note: Post WWII wage freeze, U.S. 
Steel strike and resolution, IRC of 1954.

History of Benefits/Legislation
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• Multiemployer training plans are 
formed and operate as the result 
of primarily four federal statutes 
which follow:
– National Apprenticeship Act of 1937
– Internal Revenue Code
– Labor Management Relations Act
– Employee Retirement Income 

Security Act

Four Primary Statutes
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• In 1937 Congress passed the “Fitzgerald Act” 
that served as the basis for establishing 
regulations and standards for apprenticeship 
programs.

• Now administered by the Employment and 
Training Administration in the US. Department 
of Labor.

• State regulation versus Federal regulation.

The National Apprenticeship Act of 1937
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• Joint Apprenticeship Training 
plans are tax-advantaged vehicles
– They are classified as “welfare” plans
– Deductible employer contributions
– Contributions not included in taxable 

income 
– Trust income is exempt from tax

The Internal Revenue Code
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• Tax exemption is generally under Code Section 
501(c), which requires that some other 
subsection apply

• Various code sections have been used by JATC’s 
to obtain exemption.

The Internal Revenue Code
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• Criminal statute prevents an employer from 
providing something of value to a union or union 
representative, with certain exceptions

The National Labor Relations Act of 1947, 
as Amended
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• Exception for funds meeting certain requirements
– Contributions made pursuant to a written agreement (e.g., CBA, 

participation agreement) setting forth the detailed basis on 
which contributions are made

– Contributions held in trust for sole and exclusive benefit of 
covered employees

– Employees and employers are equally represented in trust 
administration and disputes are resolved through arbitration

– Annual audit
– Benefits can be only those listed in Section 302(c)(5) of the 

Taft-Hartley Act.

The National Labor Relations Act of 1947, 
as Amended
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• Types of benefits
– Medical or hospital care
– Pensions on retirement 

or death
– Compensation for 

injuries/illness resulting 
from occupational 
activity 

– Insurance to provide 
any of the foregoing

– Unemployment benefits
– Life insurance
– Disability and sickness 

or accident insurance

The National Labor Relations Act of 1947, 
as Amended
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• Types of benefits
– Pooled vacation/holiday
– Severance
– Similar benefits
– Apprenticeship and 

training
– Scholarships for 

education

– Childcare centers for 
preschool/school age

– Housing assistance
– Legal services (not 

against employer/union)
– Labor management 

committees

The National Labor Relations Act of 1947, 
as Amended

ATE04-14



• Why do we care about the NLRA
– Structure of the board of trustees with two sides of 

the table and arbitration of deadlocks is not because 
it is fair or because that’s what was bargained. This 
is required by a criminal statute!

– Cannot collect contributions without a collective 
bargaining agreement in place

The National Labor Relations Act of 1947, 
as Amended
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• First federal statutory scheme for regulation of employee 
benefit plans

• Key elements:
– Reporting and disclosure
– Participation/vesting, benefit payment and funding rules 

(for pension plans only)
– Enforcement rules
– Special rules for defined benefit plans (including withdrawal 

liability)
– Fiduciary standards

The Employee Retirement Income Security Act 
of 1974 (ERISA), as Amended

Prediction: You will spend tons 
of time talking about this one
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• ERISA has provisions that preempt state laws
– There are certain exceptions including that insured 

(unlike self-insured) plans are subject 
to state insurance law

– Examples in practice: QDRO rules, state insurance 
mandates 

The Employee Retirement Income Security Act 
of 1974 (ERISA), as Amended
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• History and the law regarding multiemployer 
apprenticeship plans

• Key governing documents
– What are they, how do they interact and what 

should be in them
• Fiduciary responsibilities under ERISA

– Who is a fiduciary, what is the standard of conduct, 
what are the potential liabilities and how can you be 
liable for another’s acts

• Special issues that arise in multiemployer training 
plans

– Trustee expenses, service provider gifts, recommended 
policies, dealing with deadlocks

What We Will Cover Today
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• There are many documents that all multiemployer plans utilize, but there are 
three basic documents that all multiemployer plans have to have, and from 
which flows all the activities of the plan. These documents are:
A. Collective Bargaining Agreement

• This is a document which provides the primary financial contributions to 
the plan.

B. Trust Agreement
• This is the document generally co-sponsored by the union and the employer 

or employers who have established the fund. This is your Board’s operating 
document. It is the key source for all questions as to what can and can’t be 
done and by whom!

C. Plan of Benefits/Standards for the program
• This is the document which describes what benefits the plan will be providing.

Governing Documents
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• What the collective bargaining agreement does
– Initially: “Settles” the trust and decides on terms of 

trust agreement
• Terms of the trust agreement govern 

what the Trustees can and cannot do—
it’s the Trustees’ “constitution”

– Ongoing:
• Provides for contributions
• Exercises authority retained when trust 

was initially settled

Collective Bargaining Agreement
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• Trust agreements may vest a lot of authority in Trustees, 
including authority to modify benefits and sometimes 
even set contributions

• Trust agreements may retain authority for the bargaining 
parties, including contribution rates and sometimes even 
benefit structure

• Trust agreements could even give the power to reject a 
collective bargaining agreement

• If power is granted to the Trustees, courts generally 
respect that

Collective Bargaining Agreement vs. 
Trust Agreement
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• History and the law regarding multiemployer 
apprenticeship plans

• Key governing documents
– What are they, how do they interact and what should 

be in them
• Fiduciary responsibilities under ERISA

– Who is a fiduciary, what is the standard of 
conduct, what are the potential liabilities and 
how can you be liable for another’s acts

• Special issues that arise in multiemployer training 
plans

– Trustee expenses, service provider gifts, recommended 
policies, dealing with deadlocks

What We Will Cover Today
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• Key ideas to discuss
– What makes you a fiduciary?
– What is the fiduciary standard of 

conduct? 
– What are the potential fiduciary 

liabilities? 
– When is one fiduciary responsible for the 

acts of another and how can fiduciary 
responsibilities be delegated?

Fiduciary Responsibilities Under ERISA
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• Key ideas to discuss
– What makes you a fiduciary?
– What is the fiduciary standard of 

conduct? 
– What are the potential fiduciary 

liabilities? 
– When is one fiduciary responsible for the 

acts of another and how can fiduciary 
responsibilities be delegated?

Fiduciary Responsibilities Under ERISA
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• Two classes of fiduciaries
• Who are you—The Named Fiduciary

– ERISA requires that every employee benefit plan shall be established 
and maintained pursuant to a written instrument, which written 
instrument shall provide for one or more named fiduciaries who jointly 
or severally have authority to control and manage the operation and 
administration of the plan. (ERISA § 402(a)(1))

– A named fiduciary is one who is either named in the plan, 
or who, pursuant to a procedure specified in the plan, 
is identified as a fiduciary

– Makes investment decisions/appoints managers
– Decides appeals

Who Is a Fiduciary Under ERISA
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• What do you do—The Functional Fiduciary 
(ERISA 3(21)(A)):
– Exercises any discretionary authority or discretionary control 

over management of the plan 
– Exercises any authority or control respecting management or 

disposition of plan assets
– Renders investment advice for a fee or other compensation, 

direct or indirect, with respect to any moneys or other property 
of such plan, or has any authority or responsibility to do so

– Has any discretionary authority or discretionary responsibility 
in the administration of such plan

Who Is a Fiduciary Under ERISA
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• Examples of people 
who are fiduciaries:
– Plan Administrators
– Investment Managers
– Investment Advisors

• Examples of people 
who usually are not:
– Accountants
– Actuaries
– Lawyers
– Doctors
– Insurance agents

Who Is a Fiduciary—Examples
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• What about the Union/Employers/Employer 
Association?
– Usually no, BUT here comes the judge

Who Is a Fiduciary—Appointment Power
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• “[T]he power to appoint Plan Trustees confers fiduciary 
status.”—Liss v. Smith 991 F. Supp. 278 (1998)

• “At reasonable intervals the performance of trustees . . . 
Should be reviewed by the appointing fiduciary in such 
manner as may be reasonably expected to ensure that 
their performance has been in compliance with the terms 
of the plan and statutory standards and satisfies the 
needs of the plan. No single procedure will be 
appropriate in all cases.”—DOL Regulation 2509.75-8

Who Is a Fiduciary—Appointment Power
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• Practical Implications:
– Appointing entity could examine the Trust 

Agreement to determine what its appointment 
duties are

– Are there any special qualifications that the 
trustees should have?

– Appointing entity could establish its expectations 
and qualifications for its appointed trustees

– Appointing entity could meet with newly appointed 
trustees to prepare them

– The appointing entity could have a written policy 
for reviewing the performance of its trustees

Who Is a Fiduciary—Monitoring Trustees
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• Stuff you can use:
– Review the meeting minutes
– Review the annual audit
– Obtain an investment report
– Obtain an actuarial 

report/review funded status
– Review benefit changes
– Review lawsuits

– Attendance report
– Interview the trustees
– Sponsor its own training, 

send to periodic training, 
and/or ensure that the plan 
is sending to training

Who Is a Fiduciary—Monitoring Trustees
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Once a Fiduciary ≠ Always a Fiduciary

A fiduciary is only subject to fiduciary standards 
when acting in a fiduciary capacity

Who Is a Fiduciary . . . And When
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• Two hat theory
– Fiduciaries sometimes wear two hats, which is fine 

as long as they wear them only one at a time in the 
same matter

• Settlor vs. Fiduciary
– Some decisions about a plan (e.g., benefit structure, 

termination) are NOT fiduciary no matter who makes 
them

Who Is a Fiduciary . . . And When
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• Settlor acts include
– Plan design, amendment, and termination
– Funding/contribution decisions

• Fiduciary acts include
– Interpreting plan and making discretionary operational judgments
– Managing investments
– Appointing, removing, supervising service providers
– Reviewing and approving payment of plan expenses
– Approving/denying benefit claims
– Establishing plan policies and procedures
– Maintaining pension plan tax-qualification
– Implementation of plan amendments

Who Is a Fiduciary . . . And When
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• What do our friends at the DOL say about all 
this?
– Multiemployer plan trustee is acting as a settlor when 

it does things that would be settlor in a single 
employer plan BUT the plan can’t pay expenses related 
to those actions—Field Assistance Bulletin 2002-02

• Exception: Plan can pay expenses if trust agreement is 
amended to say that actions are fiduciary!

• See also DOL Advisory Opinion 2001-01A and DOL Advisory 
Opinion 97-03A. 

Who Is a Fiduciary . . . And When
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• DOL’s position on settlor vs. fiduciary dichotomy 
has support from weight of judicial authority, but 
– The idea of being able to amend the documents in 

order to make an action fiduciary and then use plan 
assets to pay for it is untested

Who Is a Fiduciary . . . And When
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• Key ideas to discuss
– What makes you a fiduciary?
– What is the fiduciary standard of 

conduct? 
– What are the potential fiduciary 

liabilities? 
– When is one fiduciary responsible for the 

acts of another and how can fiduciary 
responsibilities be delegated?

Fiduciary Responsibilities Under ERISA
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• Six Key Requirements
– Duty of Loyalty (the “Exclusive Benefit Rule”)  
– Duty of Care (the “Prudent Person Rule”)
– Duty to Diversify Plan Investments
– Duty to Follow Plan Documents
– Duty to Avoid Prohibited Transactions
– Duty With Regard to Co-Fiduciaries+

The Fiduciary Standard of Conduct

It isn’t tattling if they’re 
doing something dangerous

If you wouldn’t do it in 
front of your mother, 
don’t do it

Do as you’re told

Don’t put all your 
eggs in one basket

Don’t be stupid

Don’t be selfish
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• A fiduciary shall discharge his duties with 
respect to a plan solely in the interest of the 
participants and beneficiaries for the exclusive 
purpose of:
i. Providing benefits to participants and their 

beneficiaries; and
ii. Defraying reasonable expenses of administering 

the plan.

Duty of Loyalty/Exclusive Benefit
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• Plan assets cannot inure to the benefit of an 
employer or employee organization
– May enjoy “incidental” benefits without violating 

ERISA
– e.g., Social/economically targeted investments. 

See DOL Interpretive Bulletins 2018-01 and 2015-01.

Duty of Loyalty/Exclusive Benefit
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• Fiduciary must act:
– With the care, skill, prudence, and diligence 
– That a prudent person
– Acting in a like capacity and familiar with such matters 
– Would use in similar circumstances

• Question for you
– This is often called the prudent person rule. 

What is wrong with that term?

Duty of Care

ATE04-41



• Understand expert’s advice before following the advice
– Reasonable inquiries into the expert’s recommendations
– Blind reliance on counsel or other experts is no defense 

(“pure heart and empty head”) and can get you and the 
advisor in some trouble

• You: If you blindly rely, you aren’t satisfying your fiduciary 
obligations 

• Expert: If you are just a rubber stamp all the time, expert can 
become a fiduciary

Duty of Care
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• Process is key to demonstrating procedural prudence
– Carefully select expert advisers (RFPs where appropriate)

• Due diligence on qualifications is important
– Consider the benefits . . . But also the risks
– Minutes are taken of meetings to document the decision-making 

process
• Even a procedurally prudent fiduciary could have a 

problem if the decision made does not meet the 
standard from a substantive perspective

Duty of Care
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• Rule of Thumb
– If you were called to a witness stand 

to testify as to your decision, would 
you be able to testify in a way that 
showed you understood what you 
were doing and why the benefits 
outweighed the risks? 

Duty of Care
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• Follow Plan Documents (to the extent consistent with ERISA)
– Include proper and consistent appointment provisions and delegation 

authority
– “Documents” are not limited to the plan document

• Includes the trust agreement
• Could include investment policy, expense policy, QDRO/QMCSO policy, 

conflict of interest policy, etc. 
• Maybe internal administrative policies and procedures

– Minimizing risk
• Proper plan language
• Consistent interpretation

Duty to Follow Plan
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In addition to breaches of fiduciary duties, fiduciaries are 
prohibited from engaging in certain transactions known as 
“prohibited transactions.” Engaging in these transactions 
would also be a breach of fiduciary duty as well as a 
prohibited transaction subjecting the fiduciary not only to 
the remedies described above, but also to excise taxes. 
Prohibited transactions can be basically 
broken down into two categories:

1. Party in interest transactions
2. Self-dealing transactions

Prohibited Transactions—ERISA § 406
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• Why?
– Generally speaking, parties in interest are people with 

a statutorily defined connection to the plan that have 
direct or indirect access to plan assets such that there 
is an opportunity for abuse

– ERISA starts by banning all of these transactions as a 
prophylactic measure . . . And then dials it back

– Let’s explore . . . 

Prohibited Transactions—Party in Interest
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• Party in interest includes:
– Plan fiduciary, counsel or employee
– Service provider 
– Contributing employer
– Employee organization whose members are covered (i.e., union)
– Employee, officer, director or 10% shareholder of a fiduciary, the 

union or a contributing employer
– Certain other relative, owners or entities owned by a party in 

interest

Prohibited Transactions—Party in Interest
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• A fiduciary cannot cause the plan to engage in a transaction if he 
knows or should know that it is a direct or indirect:
– Sale or exchange, or leasing, of any property between the plan and a 

party in interest;
– Lending of money or other extension of credit between the plan and a 

party in interest;
– Furnishing of goods, services, or facilities between the plan and a party 

in interest;
– Transfer to, or use by or for the benefit of a party in interest, of any 

assets of the plan; or
– Acquisition by the plan of employer securities or real property

Party in Interest Transactions—
ERISA § 406(a)
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• A fiduciary cannot:
– Deal with the assets of the plan for his own interest or for his 

own account;
– Act in any transaction involving the plan on behalf of a party 

whose interests are adverse to the interests of the plan or the 
interests of its participants or beneficiaries; and

– Receive any consideration for his own personal account from any 
party dealing with such plan in connection with a transaction 
involving the assets of the plan.

Self Dealing Transactions ERISA § 406(b)
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• Employer is delinquent in making contributions
– Extension of credit between plan and PII

• Related plans with common trustees share office space
– Leasing of property between plan and possible PII

• Plan lets participants take loans
– Extension of credit between plan and PII

• Plan hires lawyer to provide services
– Furnishing of services between plan and PII

Lots of Things We Do Are 
Prohibited Transactions!
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• There are certain transactions that are exempted 
from the prohibited transaction sections of 
ERISA. These exemptions are provided by:
– Statute
– Class exemptions
– Individual exemptions

Prohibited Transaction Exemptions (PTEs)
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• Delinquent contributions
• Hiring service providers
• Sharing office space

Examples of Prohibited 
Transaction Exemptions
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• Employer delinquencies (Class Exemption 76-1)
– Governs situations in which a plan gives an employer 

more time, settles for less than the full amount or 
writes off the delinquency as uncollectible

– Exemption generally requires written determinations 
of reasonableness and that the plan made 
reasonable, diligent and systematic collection 
efforts

PTEs—Delinquent Contributions

So, audit and collection 
programs aren’t only smart . . . 
They are required!
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• Section 408(b)(2) allows contracts or arrangements with a party in 
interest to provide services (or ancillary goods) or office space to 
the plan if:
– Necessary for the establishment or operation of the plan
– No more than reasonable compensation is paid
– Contract or arrangement is reasonable

• Must be terminable by the plan on reasonably short notice under the 
circumstances

• Certain covered service providers of covered (pension) plans must disclose 
compensation-related information to a responsible plan fiduciary if the 
covered service provider reasonably expects over $1,000 in compensation

PTEs—Service Providers

ATE04-55



• Takeaways
– Make sure you document why you are hiring a service provider so it 

is clear that the service is necessary
– Review compensation when you hire the provider and on an ongoing 

basis to ensure that it is reasonable
• If the provider makes disclosures, review those disclosures
• Note: Plan does not have to accept the lowest bid!—DOL Informal Letter 

to SEIU regarding selection of health care providers (2/19/98)
– Never enter into an arrangement for a pension plan 

until you are sure that no disclosure is required or 
that you received full disclosure

PTEs—Service Providers
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– Make sure the contract is terminable on reasonably short notice 
without penalty

– Make sure the other terms of the arrangement are reasonable
• DOL Adv. Opinion #2002-08A addresses attempts of service 

providers to limit liability and the process for selection of service 
providers

– Review service providers on an ongoing basis 
• DOL Regulations § 2509.75-8, Q&A FR-17—The performance of 

service providers should be reviewed at reasonable intervals

PTEs—Service Providers
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• Leasing of space between plan and union, 
related plan or employer association could be 
both types of prohibited transaction
– A number of PTEs could cover the situation, 

depending on the particular parties, 
type of space and who is leasing to whom

PTEs—Office Space
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• Takeaways:
– Make sure that there is an exemption for the particular 

transaction and understand what it covers
• Consider recusals where needed

– Make sure reasonable compensation requirements are met
• Out of date appraisals are a big problem area

– Be able to demonstrate that the terms were at least as favorable 
to the plan as an arm’s length transaction with an unrelated 
party or are reasonable

– Document it—Have a written lease, maintain records, document 
above determination

Office Space
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• Key ideas to discuss
– What makes you a fiduciary?
– What is the fiduciary standard of 

conduct? 
– What are the potential fiduciary 

liabilities? 
– When is one fiduciary responsible for the 

acts of another and how can fiduciary 
responsibilities be delegated?

Fiduciary Responsibilities Under ERISA
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• A fiduciary is personally liable for damages. 
Possible liability includes:
1. To make good any losses to the plan resulting from 

the breach
2. To restore to the plan any profits which have been 

made through the use of assets of the plan by the 
fiduciary

3. Civil penalty payable to DOL of 20% of the 
applicable recovery amount

Fiduciary Liability Is Personal

ATE04-61



4. Other equitable relief as the court may determine
5. Attorney’s fees and costs
6. Fiduciary can be removed and barred from acting as 

a fiduciary in the future
7. Criminal penalties for willful failures (up to 

$100,000/10 years in prison for individuals)
8. PII has to pay excise tax to IRS for prohibited 

transaction in pension plan (15% of the amount 
involved/100% if not corrected after IRS notice)

Fiduciary Liability Is Personal
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9. Penalties elsewhere in criminal code
• Theft/embezzlement (18 U.S.C. § 664)
• False statements in ERISA documents (18 U.S.C. § 1027)
• Offer/acceptance/solicitation to influence operations—

Fine and up to 3 years in jail (18 U.S.C. § 1954)

Fiduciary Liability Is Personal
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• Fiduciary liability insurance
– ERISA Section 410 prohibits a plan from relieving a 

fiduciary from liability for breach of fiduciary duty but 
allows a plan to purchase insurance for fiduciaries or 
itself to cover liability or losses as long as the policy 
permits recourse for breach of fiduciary duty

Fiduciary Liability and Insurance
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– Non-recourse rider: Insurance company agrees not 
to “go after” fiduciary if it has to pay on policy due 
to the fiduciary’s breach

• Since this relieves the fiduciary of liability, 
the premium for the non-recourse rider can 
NOT be paid from plan assets

• Typically, union, employer or individual 
trustee will pay it

Fiduciary Liability and Insurance
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• A word about fidelity bonds . . .
– ERISA Section 412: Every fiduciary or person who handles plan 

funds or property must be bonded
• This is a crime/theft policy
• Amount of the bond: Not less than 10% of the amount of the funds 

handled, with a minimum of $1,000 bond and a maximum of 
$500,000 ($1 million for plans with employer securities)

• Cannot be a deductible
• Plans can share a bond but each must have access to its statutory 

limit regardless of the claims of the other plan

Fiduciary Liability and Insurance
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• Key ideas to discuss
– What makes you a fiduciary?
– What is the fiduciary standard of 

conduct? 
– What are the potential fiduciary 

liabilities? 
– When is one fiduciary responsible 

for the acts of another and how can 
fiduciary responsibilities be 
delegated?

Fiduciary Responsibilities Under ERISA
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• Even though the fiduciary may not have personally 
breached a fiduciary duty or engaged in a prohibited 
transaction, the fiduciary can be held liable for breaches 
of duties by a co-fiduciary if:
– He participates knowingly in the act or omission of the 

co-fiduciary, knowing that that act or omission is a breach;
– He or she enabled the co-fiduciary to commit the breach by his 

or her failure to fulfill his or her own fiduciary duty; or
– He knows about the breach and does not make reasonable 

efforts to remedy the breach.

Co-Fiduciary Liabilities
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• History and the law regarding multiemployer 
apprenticeship plans

• Key governing documents
– What are they, how do they interact and what should 

be in them
• Fiduciary responsibilities under ERISA

– Who is a fiduciary, what is the standard of conduct, 
what are the potential liabilities and how can you be 
liable for another’s acts

• Special issues that arise in multiemployer 
training plans

– Trustee expenses, service provider gifts, 
recommended policies, dealing with deadlocks

What We Will Cover Today
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Now that we’ve discussed the general legal 
background, let’s discuss some special issues that 
may come up through your tenure as trustees

Special Issues
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• Trustees may be able to receive compensation from a plan under 
certain circumstances. ERISA Section 408(c):
– Can receive benefits as a participant or beneficiary
– Can receive reasonable compensation for services rendered
– Trustees can be reimbursed for expenses properly and actually incurred 

in the performance of his duties with the plan

BUT no person who already receives full-time pay from a participating 
employer (or the employer association) or the sponsoring union can 

receive compensation except for reimbursement of expenses 
properly and actually incurred.

Trustee Compensation/Expenses

ATE04-71



• Trustee expenses are the number one 
item that the Department of Labor 
reviews when auditing a Trust Fund
– Were the expenses properly and actually 

incurred in the performance of duties
– Was reimbursement authorized by the plan 

documents (see DOL Reg. 2550.408(c)-2.)

Trustee Expenses
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• Each fund should have a written expense 
reimbursement policy that addresses such 
matters as:

Trustee Expenses

̶ Airfare (first/coach, 
luggage, internet)

̶ Hotel (type, number 
of nights, amenities)

̶ Advances and per diems
̶ Reimbursement of wages
̶ Spouse expenses

̶ Receipts
̶ Meals
̶ Entertainment and 

personal expenses
̶ Telephone calls
̶ Car Rentals or personal 

car mileage
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• Lack of uniformity at the DOL, but at one time or 
another it has said things like:
– No reimbursement for alcohol, although perhaps a reasonable 

amount permitted with a meal
– No first-class airfare, although perhaps it is permitted for medical 

reasons and/or a long flight
– Extra expenses for Saturday night stayovers are not permitted, 

although perhaps they are if it is documented that the plane 
ticket savings exceeds other additional costs

Trustee Expenses
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• And things like:
– No charitable contributions
– Holiday parties are prohibited, 

although perhaps they are 
permissible if very low cost 

– The limit your plan set for $X is 
unreasonable

Trustee Expenses
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• The acceptance by a Trustee of goods or services from a party in interest 
poses two potential problems:

– The receipt of such goods or services is a prohibited transaction.
ERISA § 406(b)(3);

• A fiduciary with respect to the plan shall not receive any consideration for his own personal account 
from any party dealing with such plan in connection with a transaction involving the assets of the plan.

– Receipt of such goods and services may be a violation of federal criminal law.  
18 U.S.C. § 1954. This Section provides in part:

• Whoever being—A trustee of any employee welfare benefit plan or employee pension benefit plan 
who receives or agrees to receive or solicits any fee, kickback, commission, gift, loan, money, or thing 
of value because of or with intent to be influenced with respect to, any of the actions, decisions, or 
other duties relating to any question or matter concerning such plan or any person who directly or 
indirectly gives or offers, or promises to give or offer, any fee, kickback, commission, gift, loan, money, 
or thing of value prohibited by this section, shall be fined under this title or imprisoned not 
more than three years, or both.

Gifts to Trustees
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• DOL has enforcement guidelines that give a 
sense of its thinking (but do not ensure legality), 
including a $250 de minimis from any one 
source for non-monetary gifts

• There are also a number of reporting 
requirements associated with gifts and 
gratuities, as well as a general fiduciary 
requirement

Gifts to Trustees
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We have already talked 
about a number of policies, 
but there are a number of
others that many plans have 
or should consider having

Policies, Policies, Policies

ATE04-78



• Delinquency/Audit and collections
• Trustee expenses
• Investment
• Funding

– Note that the annual funding notice requires a summary of this
• Cash management/expense approval

– Recent guidance on training funds suggests that this is important
• Business continuation and disaster recovery

– What if an event prevented you from conducting business or 
destroyed data

Policies, Policies, Policies
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• Privacy, security and data breach
– HIPAA requires for health plans
– Still an issue for pension plans, although most don’t have written 

policies
• Employment policies

– Plans that have employees should have employment policies
• Internal administrative policies and procedures

– Document “institutional knowledge”
– If someone is hit by a bus, we want to function

• Missing participants
• Record retention

Policies, Policies, Policies
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• Conflicts of interest
– Form 990 (required to be filed by tax exempt organizations like welfare 

plans) asks if a plan has a conflicts of interest policy, whether annual 
disclosure is required and whether the policy was monitored

– Policy not required, but some think a good idea
• Whistleblower

– Also mentioned in Form 990
– Sarbanes Oxley Act prohibits 

retaliation against a whistleblower 
(and document destruction if an 
official investigation is underway 
or suspected to be started

Policies, Policies, Policies
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• Familiarize yourself with documents like:
– Trust Agreement
– Plan Document
– Collective Bargaining Agreement (language re: H&W and Pension)
– Investment Policy
– Audit/Delinquency Collection Procedures
– Policy on Refunds of Employer Contributions
– Administrative Service Agreement(s)
– Trustee Expense Reimbursement Policy/

Attending Educational Conferences
– Claims Appeal Procedures

• Ask questions
• Ensure thought processes are documented

So What’s Next?
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Questions?
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Your Feedback Is Important.
Please Scan This QR Code.

Session Evaluation
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Equal Employment Opportunity Regulations
29 C.F.R. § 30

Apprenticeship Program
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As A School and Registered 
Apprentice Program
• Equal Employment Opportunity (EEO) 

Regulations in 29 C.F.R. § 30
– Incorporates parts of the Americans with 

Disabilities Act (ADA) and Age Discrimination 
in Employment Act (ADEA)

• Title IV of the Civil Rights Act of 1964
– Does not apply unless the program receives 

federal student aid
– If the apprenticeship program 

contracts with a Title IV institution 
(like a community college) for facilities, 
student enrollment, etc. the Title IV 
institution may request the program 
comply

• State laws

As An Employer
• Depending on the number of employees,

a large array of employment and 
anti-discrimination laws apply:

– Fair Labor Standards Act & Equal Pay Act
– Title VII of the Civil Rights Act of 1964
– Pregnancy Discrimination Act and Family 

Medical Leave Act
– Americans with Disabilities Act
– Age Discrimination in Employment Act

• State laws

What Anti-Discrimination/
Equal Employment Opportunity Laws Apply?
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• This presentation focuses on an apprenticeship fund’s equal 
employment opportunity obligations towards apprentices and 
prospective apprentices as a sponsor of a registered 
apprenticeship program under federal law and regulations

• In many states the federal EEO regulations for apprenticeships 
are implemented and enforced through the state apprenticeship 
agency. The state  apprenticeship agency also enforces state 
apprenticeship laws.
– If a state agency doesn’t enforce the federal EEO regulations, the state 

apprenticeship agency itself can be derecognized. 29 C.F.R. § 29.14.

Focus: Federal Equal Employment 
Opportunity Regulations
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It is unlawful to discriminate against an apprentice 
or applicant for apprenticeship on the basis of
race, color, religion, national origin, sex, 
sexual orientation, age (40 or older), 
genetic information, or disability.

The Basic Rule (29 C.F.R. 30.3)
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In what contexts is discrimination unlawful? Conceptually, 
its easiest to think of it as “all aspects of apprenticeship.”
• The regulations do provide an exhaustive list: 
• Recruitment, outreach, and selection procedures; hiring and/or placement, 

upgrading, periodic advancement, promotion, demotion, transfer, layoff, 
termination, right of return from layoff, and rehiring; rotation among work 
processes; imposition of penalties or other disciplinary action; rates of pay 
or any other form of compensation and changes in compensation; 
conditions of work; hours of work and hours of training provided; job 
assignments; leaves of absence, sick leave, or any other leave; and any 
other benefit, term, condition, or privilege associated with 
apprenticeship.

The Basic Rule (29 C.F.R. 30.3)
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In addition to the general rule prohibiting discrimination in 
apprenticeship, the regulations also change the plan sponsor’s 
obligations with respect to recruitment, admissions, training, and 
affirmative action. 
For example, sponsors are required to:
• Disseminate an equal opportunity pledge
• Amend the apprenticeship standards and other policies;
• Implement an anti-harassment training program;
• Distribute invitations to self-identify as an individual with a disability;
• Modify apprentice selection procedures;
• Update your written affirmative action plan; and
• Keep additional records

Final EEO Regulations—Overview
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The final EEO regulations have 
specific deadlines. 
The regulations themselves 
became effective Jan. 18, 2017. 
Some provisions had additional 
compliance deadlines on:
• Jul. 17, 2017
• Jan. 18, 2019
• The program’s first compliance review

EEOC Compliance Historical Deadlines
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• Review apprentice selection procedures:
• Admissions standards must comply with the Uniform Guidelines for Employee Selection under 

41 C.F.R. § 60-3. 
• Standards must be “facially neutral” (i.e., not on-its-face discriminatory against any of the 

protected classes). 
• Standards must be uniformly and consistently applied to all applicants. 
• Standards must comply with the Americans with Disabilities Act.
• Keep records of the following:

– Selection procedures (tests, interview notes, applications, etc.)
– Invitation to self-identify as individual with disability
– Requests for reasonable accommodation
– Personnel records relating to promotions, demotions, layoffs, terminations, compensation, hours, conditions 

of work, etc.
– Give notice to all applicants and apprentices of their right to file a discrimination claim and the procedures 

for doing so.

I. Effective January 18, 2017
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• Add new protected classes to all anti-discrimination personnel practices and 
apprenticeship standards and policies. The complete list is as follows:

– Race
– Color
– Religion
– National origin
– Sex

• Update and disseminate the JATC’s equal opportunity pledge
• Designate an individual to oversee the JATC’s EEO obligations.
• Anti-harassment and anti-discrimination training.
• Implement complaint procedures for harassment and intimidation.

II. Effective July 17, 2017

– Sexual orientation
– Age (over 40)
– Genetic Information
– Disability
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• Update/implement written affirmative action 
plan

• Conduct workforce analysis
• Conduct first annual review of the program’s 

personnel processes to ensure that JATC is 
operating free from discrimination

• Distribute invitations to self-identify as an 
individual with a disability

III. Effective January 18, 2019
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With the assistance of the State Agency,
• Conduct availability analyses for race, sex, and ethnicity
• Conduct utilization analyses for race, sex, ethnicity, and 

disability
• And if necessary after the utilization analyses,

– Establish a utilization goal 
– Undertake targeted recruitment activities

IV. Effective At Your First Compliance Review
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• An in-depth Look at the Protected Classes
• Discrimination, Harassment, Retaliation, Failure to 

Accommodate—What are they?
• How do the EEO regulations apply to contributing 

employers, journeymen, etc.?
• Apprentice selection procedures
• Invitations to Self-Identify 
• Written Affirmative Action Plan
• Reasonable accommodations in class attendance

In-Depth Topics
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Some categories like race, religion, national origin etc. 
are fairly straightforward. Others have a broader scope: 
• “Disability”

– Includes pregnancy and pregnancy-related conditions
– Includes “perceived disability”

• “Sex”
– Includes gender identity

• Genetic Information 
– Includes both actual genetic information; and
– Family medical history

An In-Depth Look at the Protected Classes?
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Joe is interviewing two candidates for a position to operate heavy 
machinery. After the interview, Joe favors candidate A by a small 
margin over candidate B. 
Later, Joe overhears candidate A talking about her family history of 
narcolepsy. Joe does some research online and discovers that 
narcolepsy is highly inheritable. 
Joe is concerned that candidate A might develop narcolepsy and 
suddenly fall asleep while operating heavy machinery, and just to be 
safe, considers hiring candidate B.

This is an example of potentially unlawful 
discrimination based on genetic information.

Exercise:
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• Unlawful discrimination: 
– Disparate Treatment: Treating someone differently on the basis of their membership in a 

protected class
– Disparate Impact: A facially neutral policy or practice that has the effect of discriminating 

against members of a protected class
• Unlawful harassment: unwelcome or offensive conduct towards someone on the 

basis of their membership in a protected class if enduring such conduct becomes a 
condition of continued employment or the conduct is sufficiently severe or pervasive 
to create a hostile work environment

– Sexual harassment is a common example
• Retaliation: Taking retaliatory action against someone for engaging in a protected 

activity such as complaining about discrimination or harassment; disclosing or 
reporting violations, participating in discrimination or whistleblower proceedings

• Failure to accommodate (disability (including pregnancy), religion): 
Reasonable accommodations for disabilities and sincerely held beliefs or practices

In-Depth: Discrimination, Harassment, 
Retaliation, Failure to Accommodate
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The Federal EEO regulations are clearly phrased in terms 
of the “sponsor’s” obligations. 
However, 
1. The DOL expects apprenticeship programs to terminate its 

relationship with discriminating employers.1
2. The anti-harassment training requirement applies to 

“all individuals connected with the administration or operation 
of the apprenticeship program, including all apprentices and 
journeyworkers who regularly work with apprentices.”

How Might the EEO Regulations Apply to 
Contributing Employers? To Journeymen?

1 From the preamble to the final regulations: “The extent that a participating employer  . . . engages in discrimination unlawful 
under this part, or  . . . the sponsor otherwise learns of such discrimination  . . . the Department would expect that the sponsor take 
action to address the discrimination and, if unremedied, take steps to terminate its relationship with the discriminating employer.” 
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Under the previous regulations, 
sponsors could choose between 
one of four methods: 
1. Selection from a ranked pool of eligible 

applicants on the basis of performance 
on validated qualification standards,

2. Random selection from a pool of 
eligible applicants, 

3. Selection from a pool of current 
employees, and 

4. An alternative selection method 
approved by the government. 
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The regulations replaced the methods 
with general requirements:
• Sponsors must comply with the Uniform 

Guidelines for Employee Selection under 
41 C.F.R. § 60-3. 

• Admittance standards must be “facially 
neutral”—Not on-its-face discriminatory 
against any of the protected classes. 

• Admissions standards must be uniformly 
and consistently applied to all applicants. 

• Admission standards must comply with 
the Americans with Disabilities Act. 

Your Admissions Standards
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WARNING: A facially neutral admission standard that has an 
adverse impact on minorities can be deemed discriminatory!
• The “use of any selection procedure which has an adverse impact on the 

hiring, promotion, or other employment or membership opportunities of 
members of any race, sex, or ethnic group will be considered to be 
discriminatory,” unless statistically validated or narrowly excepted under 
the regulations. 41 C.F.R. § 60-3.3A. 

• If there is an alternative selection procedure that is available and would 
serve the JATC’s legitimate interest in attracting qualified and dedicated 
apprentices, but has a lesser discriminatory effect, the JATC is required 
to use the alternative selection procedure. 41 C.F.R. § 60-3.3B. 

Is “Facially Neutral” Good Enough?
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• Establish job-related Standards that are “essential functions” of 
the job (can be done by hiring a consultant) 

• Establish which Standards are across the board and which can 
be easily accommodated

• Include:
1. Job description (see constructioncareers.org—Minnesota example)
2. Educational background
3. Physical requirements (must not disproportionably effect a protected 

class and must be essential function per ADA)
4. High School Degree or GED

Developing Good Selection Procedures
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• Ask about gender and racial/ethnic group but only on 
separate tear-off sheet with no identifiers and only to be 
used to track for outreach and with statement to that effect. 

• Ask about education and work history
• Can ask about criminal convictions
• Can do drug testing within limits set by ADA and Department 

of Labor
• Achievement, aptitude, physical agility test allowed within 

limitations by Department of Labor

What You CAN Do:
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• Ask about disabilities or conditions (i.e., Are you disabled or 
impaired? Have you ever been treated for the following disease and 
conditions?)
– See “invitation to self-identify” in the new regulations

• Ask whether they have ever received workers compensation
• Ask about martial or family status
• Religious affiliation
• Citizenship
• Political affiliation
• Conduct medical or physiological examinations for applicants

What You CANNOT Do:
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• Give rejected applicants reasons for their rejection based 
on failure to meet qualifications, or standard from 
application, answers to interview questions or testing.

• In discrimination cases, courts and the DOL look very 
favorably on apprenticeships that follow up with 
rejected applicants—i.e., to let them know of 
opportunities to gain education and work experience that 
would help them qualify in the future

Accept or Reject

ATE04-107



• An apprenticeship program has an attendance policy that permits up 
to 3 “excusable” absences from class in a semester (i.e., due to 
family emergency, personal illness, etc.). Unexcused absences are 
treated more stringently. 

• The Committee genuinely believes that if an apprentice misses more 
than 3 classes in a semester, the apprentice may not acquire the 
necessary skills to advance in with their class year.

• An apprentice requests an accommodation of 6 excusable absences 
for the semester due to pregnancy-related health issues. She would 
like to continue to advance with her class year. How should the 
Committee respond?

Exercise:

ATE04-108



• Admissions and Selection 
Standards

• Apprenticeship Standards
– Disciplinary procedures
– Complaint procedures
– Attendance policy
– Medical leave policy
– Advancement requirements, 

evaluations, credentials, hour 
requirements, wage increases

• Apprenticeship handbook
– Student policies and 

information: Forms for 
enrollment, course information, 
financial aid, etc.

• Anti-harassment and 
anti-discrimination policies 
and training

• Written affirmative action plan
• Recordkeeping Policies

Apprenticeship Program Policies
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