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• The trust fund structure suits collective bargaining and 
accommodates joint trusteeship or union-only boards of 
trustees 

• Traditional:
– U.S. law requires them—Trusts are familiar vehicles for other 

form of benefits sponsored by a Union
• Flexibility in trust documents and trust law 
• Trust has less regulation and filing requirements than a 

corporation 

1. Training Trust Structures in Canada
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• Corporations provide limited liability and 
facilitate contracts 

• Are more familiar structures for members, and 
third party providers, suppliers and banks

• Nonprofit corporations have a "Board of 
Directors" elected by "members" in place of 
Trustees

On the Other Hand
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• Contributions flow to a trust fund
• Trustees deliver the training through a 

corporation funded by the trust and serve as 
directors of the corporation, thus limiting 
personal liability

• Corporate structures are more familiar to 
government agencies and to banks and lenders

Many Training Funds Now Use 
a Hybrid Option
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• Both corporate and trust models create fiduciary 
duties for trustees/directors, though the 
obligations may differ slightly 

Many Training Funds Now Use 
a Hybrid Option (continued)
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• Property held by a trustee for the benefit of: 
a) People:

• Existing for the purpose of benefiting beneficiaries or 
b) A purpose: 

• Exists to advance a cause, instead of for the benefit of beneficiaries

• Examples:
• Family Trusts for family members and children
• Charitable Trusts—For health, educational and religious institutions
• Employee Benefit Trusts—Pension and Benefit Funds

2. Duties of Trustees
What Is a Trust?
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• Training trusts can be confusing
• While there is a "purpose," ultimately funds are 

also held to benefit a defined group, although its 
membership fluctuates regularly 

Duties of Trustees (continued)
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• Why does it matter if it is a trust for a purpose 
or a trust for people? 
– Charitable Registration (purpose trusts only)
– Trust Law Issues 
– Labour Law Issues—Helps in defining how trust 

assets can be used (see Leduc case)

Duties of Trustees (continued)
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• Early tax court cases found typical training 
trusts to be invalid

• Later cases say "purpose" trust
• Most recent ones refer to "people" trusts with 

a fluctuating group and a common purpose

Purpose of Trusts
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• Others may also be "fiduciaries"
– Trustees' agents—Lawyers and auditors
– Custodians of assets 
– Senior officers or directors
– Union officials may also be fiduciaries by virtue of 

terms of the trust or having use of trust property

Duties of Trustees

ATE05-11



• A fiduciary relationship has been defined by the 
Supreme Court of Canada as follows:

“. . . where by statute, agreement, or perhaps by unilateral 
undertaking, one party has an obligation to act for the benefit 
of another, and that obligation carries with it a discretionary 
power, the party thus empowered becomes a fiduciary."

– Guerin v. R. [1984] 2 S.C.R. 335

Duties of Trustees
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• Traditionally about duty of loyalty owed to 
those on whose behalf one holds assets 

• Expanded to where one is expected to act 
in another’s best interests 
– Walters’ Law of Trusts in Canada

Fiduciary Duty
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• What are the main fiduciary duties in addition 
to carrying out trust document terms?
– Duty of care rule
– No conflict of interest rule 
– No delegation rule 
– Even-handed rule 

Fiduciary Duty (continued)
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• Subject to protection via: 
– Insurance 
– Indemnities:

a) From the Fund; and
b) From the appointing party

– Trustees receiving remuneration are subject to 
a higher standard

Trustee Liability Is Personal
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• Potential breaches of fiduciary responsibility:
– Misuse of trust assets;
– Failure to protect fund assets (e.g., lack of 

appropriate insurance);
– Failure to allocate training opportunities in an 

even-handed manner; and
– Conflict of interest between Trustee role and 

role with Union/Employer.

3. Application of Trust Law to Training Funds
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• Often involve rental of union property and space
• Also may involve rental of employer equipment
• Sometimes issues involving terms of obtaining 

government funding

Conflict of Interest Issues
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• Technically owed to corporation and its objects, 
not to specific beneficiaries

• Practically little or no difference

Fiduciary Duty of Corporate 
Training Fund Directors
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• Need for personal oversight of the Fund
• Delegation powers in trust document does not 

override duty to supervise delegates

The "No Delegation" Rule
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Widgetworkers, Local 1, purchased an empty tract of land 
120 miles far from the city where its members worked 
about 10 years ago, with the intent of setting up a summer 
camp for children of members. The camp never got off the 
ground and the Union has been unable to sell the land as 
there has been a real estate crash and it is located next to 
a machine shop on the water for boat repairs.

4. Test Case Scenarios
Scenario 1
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The Union Training Fund is in need of a new facility and has a 
substantial cash reserve to purchase a new training center. The 
business manager of Local 1 wants the Training Fund to purchase the 
"camp property" at a 10% markup to the Union's purchase price and 
conduct training there. The Union Trustees are supportive and two of 
the four Management Trustees are willing to play along if the Union 
uses their earthmoving and construction companies respectively to do 
the work. The location is inconvenient for many members who will 
have to drive for at least a couple of hours to get training, but the 
Trustees are willing to provide mileage subsidy as the land is cheaper 
than buying in the city.

Scenario 1 (continued)
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A number of dissident union members are alleging a 
conflict of interest and want an independent organization 
to recommend a location and to preclude any employers 
from being hired to work on the project. The Union 
business manager says that it is the Union's fund, the land 
is cheaper, the members will do the work in constructing 
the facility and there should be no problem.

Scenario 1 (continued)
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The President of the Union decided that apprentices 
were drinking and getting into trouble during lunch break. 
He indicated that he was concerned for the safety of the 
apprentices during the afternoon training hours where 
inappropriate behavior was occurring. To combat this 
problem, he instructed the Director of Training to institute a 
"captive lunch" program, where lunch would be served on 
the premises and apprentices were prohibited from leaving 
the training center grounds during the training day. 

Scenario 2
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As it happened, the Union President's girlfriend (who later became his 
wife), was hired to run the lunch program. She provided lunches for 
the program and was also paid for being an office staffer and later a 
part-time manager of the Union office. The Union President indicated 
that she was a hard worker, and he believed that she would be able to 
provide the "best value" for the lunch programs (hence, the contracts 
were not put out to bid).

The total paid for wages and the lunch program to the girlfriend/wife 
during her employment was approximately $350,000.

Scenario 2 (continued)
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The administrator of an education fund for a labor union approved 
$315,000 in payments to an audio-visual company for the purchase 
and installation of AV equipment in the Education Fund office. Shortly 
afterward, the administrator negotiated a "great deal" with the AV 
company to make improvements in the AV equipment in his condo. 
He stated that he liked the work that was done at the training office 
and simply wanted to negotiate the "best deal available" for himself in 
getting some installation work done.
Additionally, the administrator ordered a leather couch for the center; 
it turned out that the materials did not match existing furniture, and 
the administrator thought that it would be efficient to store the couch 
in his condominium until the other furniture was replaced. 

Scenario 2 (continued)
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The Widget Makers Union Local 666 has 450 members 
based in Smalltown, Canada. They have a Trusteed 
Training Fund funded by employer contributions under 
many collective agreements. The Fund has previously paid 
for training courses and lodging at the Local 999 Bigtown, 
Widget Workers Training Center. Local 999 has 10,000 
members. Recently Local 666 Training Fund Trustees 
purchased a plot of land for $2,000,000 to build their own 
training center, in addition to having an $8,000,000 Fund 
to construct a building.

Scenario 3
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The Local 666 Training Trust Agreement requires that:
• All assets be used for the benefit of the members;
• On dissolution of the Trust, all assets are to be used for training 

purposes or revert to the Local Union as determined by the 
Trustees; and

• In January 2022, the International Widget Makers Union (the IU 
under its Constitution) proposes the merger of Local 666 with Local 
999. The IU resolution requires transfer of all “records, funds and 
other assets” of Local 666 to Local 999 and its Trust Funds. The 
Union Constitution further requires that the Business Manager of 
any Local serve as a Trustee of all Funds.

Scenario 3 (continued)
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The Local 666 Training Trust Agreement requires that:
• In January 2022, the International Widget Makers Union (the "IU") 

under its Constitution proposes the merger of Local 666 with Local 
999. The IU resolution requires transfer of all "records, funds and 
other assets" of Local 666 to Local 999 and its Trust Funds. The 
Union Constitution further requires that the Business Manager of 
any Local serve as a Trustee of all Funds.

Scenario 3 (continued)
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Local 666 leadership is opposed to the merger. They are fighting it in 
the Courts and elsewhere. In the wake of the merger, Local 666 
amends the Training Trust Agreement to require that on a dissolution 
of the Trust, all assets be sold and divided among the members on the 
dissolution date. This includes the Trustees who are members. The 
Union Executive also votes to dissolve the Training Fund and distribute 
the assets. The Trustees also vote to dissolve and distribute the assets. 
Local 999 and its Training Fund sues in Court to void the amendments 
and have the Training Fund assets revert to the Local 999 Training 
Fund to be used for training purposes of all members. The IU places 
Local 666 in trusteeship and supports the Local 999 lawsuit. The Local 
666 members say it is their money. Who is right?

Scenario 3 (continued)
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Session Evaluation

Key Takeaways

• No need to fear fiduciary role
• Hybrid structure important to limit

liability

ATE05-30




