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• Fiduciary duties
• Service providers—Selecting, monitoring and 

paying
• Trustee expenses
• Policies and best practices
• Fraud

Agenda—Where Are We Going?
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This form of music best represents North America:
1. Rock and Roll
2. Jazz
3. Classical
4. Blues
5. Funk

Practice Voting—Table
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• ERISA requires that a Plan name one or more 
fiduciaries in the written documents. 
– ERISA Section 402(a)(1)

• Single employer Plans, “named fiduciary” is 
usually sponsor/plan administrator. 

• Multiemployer (Taft-Hartley), “named fiduciary” 
is the Board of Trustees.

• Public Plans—Enabling law

Who Is a Fiduciary?
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• Exercise any discretionary authority or 
discretionary control respecting the management 
of the Plan or the disposition of Plan assets

• Exercise any discretionary authority or 
discretionary responsibility in the administration 
of the Plan

• ERISA Section 3(21)(A)
• Contractual condition for service providers

Who Is a Fiduciary?
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• Others may be functional fiduciaries to the Plan if 
their function or conduct falls within the “definition” of 
fiduciary—ERISA Section 3(21).

• Generally, the following are not fiduciaries:
– Accountants/Auditors
– Attorneys
– Actuaries—But they set the discount rate!
– Health care providers
– Custodians—But they have the money!

Who Is a Fiduciary?
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• Even if service providers are not fiduciaries, they 
assist fiduciaries in fulfilling their duties.

• All actors should be guided by the fundamental 
premise of acting in the best interest of the 
participants.

Fiduciary Code—Everybody
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• Act solely in the interest of the participants and 
beneficiaries

• Hold and deal with Plan assets for the exclusive 
purpose of paying benefits and defraying reasonable 
costs of Plan administration

• Act prudently
• Diversify Plan assets
• Act in accordance with Plan documents that 

comply with ERISA

Fiduciary Duty—ERISA Section 404
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• Fiduciaries have the duty to seek advice and 
counsel of experts.
– Plan service providers or Plan “professionals”.

• Selecting service providers is an exercise of 
discretion over Plan assets and the 
administration of the Plan or its assets.

• Fiduciaries have the duty to be educated on 
relevant employee benefit matters.

Fiduciary Duty—
Working With Service Providers
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• A fiduciary is not insulated from liability by 
relying solely on Plan professionals. 

• Lack of knowledge is no excuse!

Relying on Service Providers
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In selecting a Plan service provider, the most 
important factor for me is:
1. Fees
2. Qualifications
3. Experience
4. Referrals from other Plans
5. Another factor not listed above

Individual Question
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• Selecting Service Providers (Plan Professionals)
– RFIs and RFPs
– Process and documentation
– Decision to retain

• Monitoring Service Providers
– Effective evaluations
– Addressing problems
– Duty to fire

Fiduciary Duty—
Working With Service Providers
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Best Practices
• Seek competitive bids
• Obtain professional credentials 
• Obtain references
• Obtain the professional’s plan for performing 

duties
• Review financial information (if relevant)

Best Practices—
Selecting Service Providers
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• RFI/RFP documents and responses
• Meeting minutes and Consultant reports
• Documentation is key!

– Are you able to explain the process of your selection 
decision in court or to a DOL investigator?

• Service agreements must be in writing.
• Without a written agreement it’s an 

unreasonable fee.

Best Practices—
Selecting Service Providers
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• Annual Form 5500 Schedule C service provider 
compensation.

• Ask questions! 
• The TPA/Administrator should be able to provide 

you with a written agreement that captures the 
cost for all Plan service providers.

• Part of the fiduciary duty to monitor.

Best Practices—
Service Provider Compensation
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Examples of Prohibited Transactions 
• Hiring of service providers (Wait, we just did this!!)
• Leases with union or other plans
• Service on other boards of trustees
• Payroll Audit of signatory employer
• Employment of relatives as service providers
• Retention of service providers for additional work

Prohibited Transactions
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• ERISA Section 406 prohibits all transactions between plan and 
party in interest.
– “Party in interest” is everybody with whom the plan does business—

ERISA Section 3(14). (How can that be?!?!)
• Other forms of Prohibited Transactions: Trustee “self-dealing” 

– Using plan assets in trustee’s own interest—406(b)(1) or 
– Both sides of the transaction—406(b)(2)

• Trustee kickbacks from third parties—406(b)(3)
• Internal Revenue Code Section 4975
• Penalties and excise taxes

Prohibited Transactions
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• ERISA Section 408(b)’s list of exempt 
transactions
– 408(b)(2) contracting with service providers

• Class Exemptions
– PTE 76-1 (covers lots of topics, like settling 

collections)
• Individual Exemptions—Private Letter Rulings 

from U.S. Department of Labor

Prohibited Transaction Exemptions

19



ERISA Section 408(b)(2)
• Specifically allows a Plan to make a reasonable 

contract or arrangement with a “party in 
interest” for necessary services and reasonable 
compensation.

• Compensation disclosure in advance.
• Service Providers/Plan Professionals meet ERISA 

Section 3(14) definition of “party in interest”.

Contracting With “Parties in Interest”
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• Expenses must be necessary to the benefit 
Plan.

• Expenses need to be reasonable.
• Payment of expenses must be authorized by 

an express policy or Plan/Trust provision.

Trustee Expenses
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www.ifebp.org

TABLE DECISION 1
Trustees Level II | Governance/Administration

T2/121

Trustee Expenses
A trustee is planning travel for the International Foundation Annual Conference in Las Vegas. When 
considering a return flight, the trustee could make a 3:00 p.m. flight following the final session on 
Wednesday and arrive home before 6:00 p.m. However, another trustee mentioned going to a Vegas 
show that Wednesday night and flying home the following morning. The plan has a policy that says 
the plan will reimburse hotel expenses for an additional night following a conference if travel on the 
final day would require the trustees to arrive home too late. 

The trustee decided to stay an additional day and return home the next morning. Should the plan:

A. Reimburse the cost of hotel and meals incurred for the Wednesday night stay since the policy
clearly says the trustee can stay the additional night because the return flight got back too late?

B. Reimburse the cost of the Thursday flight only to the extent it was the same or cheaper than
returning the previous day and tell the trustee he or she will not be reimbursed for the hotel and
meals for the Wednesday night stay?

C. Reimburse for the hotel and meals incurred for Wednesday night because the costs were likely
reasonable and the plan demands much from its trustees, and this is a very small way to
recognize the work of this trustee during the year?

D. None of the above.
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T2/121

Trustee Expenses
A trustee is out of town at a training conference and hears about a great restaurant across town. He 
estimates that his total cost for the meal will be $100 including the $35 in taxi fares getting to the 
restaurant and back. His meal at the hotel the night before was about the same amount.

What should the trust fund reimburse?

A. The $100 costs he incurs.

B. The $65 dinner only.

C. The $65 meal to the extent it doesn't increase his daily total to exceed
the plan's written cap of $75 per day for meals.

D. Something else not listed above.

TABLE DECISION 2
Trustees Level II | Governance/Administration
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Trustee Expenses
A trustee is traveling to Las Vegas for a conference and wants to rent a car; he will use the car to 
travel to and from the airport. He also really wants to see Hoover Dam. In addition, he may, perhaps, 
go for a meal or two at the other end of the strip.

Should the trust fund reimburse this expense?

A. Yes

B. No

C. Perhaps if he was sharing the car with others during the trip.

D. Need more information.

TABLE DECISION 3
Trustees Level II | Governance/Administration
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• So, what is reasonable?
– First class airfare
– Upscale hotel or suites
– Ground transportation, and what type

• Limo
• Car rental—And what type
• Cabs

– Wages for missed work
– Meals and alcohol; when are you over the limit?

Reasonableness of Expenses
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• Entertainment—Recreation
• Guest expenses

– Spouses, children 
– Associates

• Extended stays
– Before and after a meeting
– The Saturday night stay

• Rental cars (maybe)

Unnecessary Expenses 
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• Ask TPA/Administrator to assemble a schedule of 
trustee-related expenses, itemizing each trustee 
attending the same meeting/event during the year. 

• Have the schedule summarize total airfare, ground 
transportation, hotel, meals and other expenses. 

• This schedule, when circulated to the board at the next 
meeting, will help everyone better understand what level 
of expenses are reasonable vs those that are not. 

• The outliers are easy to spot and usually correct 
themselves shortly thereafter.

Trustee Expenses—Best Practices
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• Trustee Expenses are always a U.S. Department of Labor 
(DOL) top focus for investigations.

• When drafting a written trustee expense 
reimbursement policy, trustees should adopt a “more 
is better” mindset. 

• The more areas the policy addresses and the more 
specific those areas are, the more the policy promotes 
better consistency and greater compliance with this 
sensitive area. 

Best Practices—Trustee Expenses
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• When reviewing Plan costs and Plan experience, you 
should be thorough and ask questions. 

• If results are different than expected, you should insist 
on understanding what has happened.

Best Practices—Monitoring the Costs 
of Providing Benefits
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• Benefit Provisions—Know what benefits are 
provided by your plan.
– Benefit accruals, eligibility for benefits, death benefits 

for spouses and beneficiaries. 
– Deductibles, co-pays, out of pocket maximums

• Think about how employee behavior can be 
influenced by benefits offered. 
– Access to post-retirement health care coverage can 

influence behavior in retirement plans and vice versa.

Best Practices—Cost of Benefits
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• Investment in workforce financial literacy 
• Return on investment can be measured
• Events, workshops, educational opportunities
• International Foundation resources

– www.ifebp.org/retirementsecurity
• Financial Literacy and Education track at 

International Foundation Annual Conference

Best Practices—
Financial Education Program
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• Policies and guidelines
– In writing
– Easy to follow
– Readily accessible
– Updated regularly
– Flexible

Best Practices—Policies
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• Defined Benefit (DB) Pension Plan trustees manage risk 
through three interconnected policies

• Withdrawal Liability—DB Plan trustees have the responsibility 
to collect unfunded pension liability when an employer is no 
longer obligated to contribute to the Plan (withdraws from 
Plan).

Best Practices—DB Plans Policies

Funding 
Policy

Investment
Policy

Benefit 
Design 
Policy
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• Establishing a regular and comprehensive policy for 
verifying the amount and appropriateness of 
employer contributions and the other information 
supplied by the employer is imperative to ensuring that 
the Plan receives all the funding it is entitled to receive 
and for the Plan to properly measure its obligations. 

• This verification process (payroll audit policy) must occur 
without regard to whether the process generates more 
dollars in collections than it costs to administer.

Best Practices—
Collections and Audit Policy(ies)
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• Develop and follow a procedure to: 
– Review and search for participants who have reached normal 

retirement age AND 
– Who have not yet commenced payment of benefits from the 

Plan.
• Start process early with regular monitoring and 

updating. 
• Regularly review uncashed benefit payments.
• Compliance with federal laws and Plan document

Best Practices—Missing Participants
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• Cybersecurity (later discussion).
• Trustee Education (part of Trustee Expense 

Reimbursement Policy).
• Apprenticeship Plans—DOL FAB 2012-01.
• Trustee Meeting Attendance—Updated to allow 

electronic attendance.

Other Policies
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Based on the best practices identified by the 
panel, how many does your plan currently follow?
1. None
2. A few
3. About half
4. Most of them
5. All of them
6. I don’t know

Individual Question
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• Trustee voting—Majority, super-majority, 
block/unit? 

• Trust Agreement provisions define voting.
• Taft-Hartley “equal representation” requirement.
• Trust provision(s) addressing neutral trustee.
• Deadlock and Arbitration.
• Board meetings without a quorum.

Board Decision-Making and 
Trust Operation
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• Who has trustee appointment authority?
– Appointer fiduciary duties to appoint and monitor.
– What if appointing entity ceases to exist?
– Must trustee have connection with industry?

• Are professional trustees permitted?
– Trustee compensation?

• What constitutes a meeting quorum?
• What is meeting attendance policy?

Board Governance
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• Regularly scheduled in-person meetings PANDEMIC!!!!!
• Action by Trustees Without Meeting

(a) Unanimous Consent in Writing (Email)
(b) Virtual Meeting

– Telephone conference call or on-line platform 
– The notice, quorum and voting requirements apply to virtual 

meetings as if held in-person. 
– Keep minutes as if an in-person meeting

Board Governance—Meetings
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T2/121

Two Hats
Bob is chair of the Basketweavers Pension Fund, which is sponsored by the Basketweavers Employer 
Association and Basketweavers Local 45. He is also president of the Basketweavers Employer 
Association.  
At the annual holiday party, the Employer Association puts on an educational program for its 
members, and Bob delivered a presentation called “How to Skip Paying Pension Fund.” During his 
presentation, Bob pointed out numerous parts of the collective bargaining agreement that can be 
interpreted to relieve an employer from the obligation to submit contributions on behalf of 
basketweaver employees. He also illustrated effective methods of preventing a fringe benefit 
contribution audit from occurring.

Has Bob breached his duty to the pension fund by coaching members of the employer association on 
how to avoid paying pension fund contributions?

A. Yes, he is not acting in the best interests of plan participants and beneficiaries.

B. Yes, it’s imprudent to teach employers how to cheat.

C. No, it’s not Bob’s fault the collective bargaining agreement is flawed.

D. No, Bob was not acting as a fiduciary when giving the presentation.

TABLE DECISION 4
Trustees Level II | Governance/Administration
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• Lots of new litigation—Novel legal theories
• Ongoing focus of DOL investigations and policy
• April 14, 2021 DOL Guidance—3 parts:

– Best Practices for fiduciaries and service providers
– Tips for Hiring a Service Provider
– Online Security Tips for participants and beneficiaries

• DOL: ERISA requires fiduciaries to take appropriate 
precautions to mitigate the risks of cybersecurity 
breaches.

• What is your Fund doing about cybersecurity?!?!

Cybersecurity
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A knowing misrepresentation of the truth or 
concealment of a material fact to induce another 

to act to his or her detriment.

What Is Fraud?

Source: Black’s Law Dictionary. 8th Ed. (2004).
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The Modern Fraud Triangle

Why Do People Commit Fraud?

Pressure Opportunity

Rationalization
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Who Commits Benefit Plan Fraud?

SponsorSponsor

The 
Plan

$

Administrator/
Custodian

Participants/
Beneficiaries

Service Providers

$

$

$
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• Asset misappropriation—Stealing money or 
other things of value

• Corruption—Kickbacks from service provides or 
other illegal payments or gifts 

• Financial statement manipulation—Cooking 
the books

Types of Fraud
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• Asset misappropriation—Sand Hogs Case involving plan 
administrator who stole $42,000,000 from retirement 
accounts

• Corruption—Capital Consultants took trustees on hunting 
and charter fishing trips to Alaska, Montana and a safari 
in Africa

• Financial statement manipulation—ENRON was classic 
cooking the books to get stock options and bonuses for 
the executives.

Benefit Plan Fraud—Examples
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• Contributions
• Investments
• Benefit Payments
• Expenses

Where Fraud Is Likely in a Benefits Plan
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• Theft of remittance payments
• Hiding employees where contributions are due
• Failure of employer to report on all hours due
• Contributions never collected
• Manipulation of financial statements

Frauds in Contributions
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• Theft of securities or cash
• Not receiving all income due on investments 

held
• Understated sales proceeds
• Overstated investment cost basis
• Inflated market valuations = Higher fees
• Not receiving stock splits and dividends
• Manipulation of financial statements

Frauds in Investments
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• Submitting bogus health claims
• Providing eligibility for people not deserving
• Inflated provider fees and services
• Billing for services never performed
• Benefits cashed for deceased pensioner

Frauds in Benefit Payments
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• Inflated professional fees
• Fictitious employees
• Improper allocation of shared expenses
• Fabricated technology consulting 
• Inflated travel expenses
• Inflated salaries/payroll tax deposits
• Personal expenses paid by fund

Fraud in Expenses
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• Is it true that employee fraud is often committed 
by people who are long-time trusted employees?

Commonly Asked Questions
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• According to ACFE surveys, 46% of fraud 
investigations are kicked off by . . . (what?)
– Audits? 
– Internal controls? 
– Police investigations? 
– Accidental discovery?

Commonly Asked Questions
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• When a sustained downturn in the economy 
occurs, the incentive and pressure
to commit fraud or illegal acts 

increases significantly
• Employees are often less focused, 

internal controls are less effective 
and the rationalizations about 
stealing get easier

Fraud Risk #1—The Economy
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• Too much control in too few people, or said 
another way . . . 

• Too much trust, too little verification

Fraud Risk #2 
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The Cost of Fraud
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Duration of Fraud Schemes
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Perpetrators
Gender of Perpetrator—Frequency
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Perpetrators
Gender of Perpetrator—Median Loss
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Perpetrators
Age of Perpetrator—Frequency
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Perpetrators
Perpetrator’s Criminal Background
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Warning Signs
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Control Weaknesses That 
Contributed to Fraud
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• Detection—After the fact discovery
– Bank reconciliations
– Internal audits
– Budgets
– Death search
– Claims audits

• Prevention—Stopping the fraud before it occurs
– Dual check signatures
– Locking up unused checks
– Segregation of duties
– Management review

What Is the Difference Between 
Fraud Detection and Fraud Prevention?
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• Administrator should receive all bank statements directly 
and unopened or use on-line access; reviews activity 
thoroughly

• Insist that bank reconciliations are done 
quickly and by the right person—may 
not prevent a fraud but it will detect 
one quickly

• Mandatory vacation for office staff
• Establish a budget organically and 

follow it

Small Office—What Can You Do?
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1. Internal controls 
– Two signatures on checks
– Insist on proper approval and 

checks and balances
– Surprise audits
– Internal audit function
– Positive pay systems
– Mandatory job rotation and 

required vacations
– Destroy signature stamps
– Vet all new vendors—Get contracts

2. Employee awareness and 
activism 
– Employee hotline
– Fraud training for plan staff

3. Tone at the top 
– Code of conduct
– Management involvement in 

review process
– Anti-fraud policy

What Can You Do to Prevent Fraud?
Remove the Opportunity
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• Heavy “consulting” expenses
• Customer, vendor, competitor or employee 

complaints
• The employee is “living above his/her means”

Some Common Signs of Fraud
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• Never “pre-sign” checks 
• Pre-employment background checks
• Require original receipts for all reimbursed expenses
• Consider a policy . . . All charges on the fund credit card 

must be receipted or they are deducted from payroll
• Someone other than the A/P clerk and the person 

signing checks should mail payments
• Require “live” signatures on checks after review of 

supporting documentation (which should be attached)

Some Steps to Prevent Fraud
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• Conflict of interest policy
• Don’t pay from photocopies or statements; original invoices
• Clear policies on:

– Receipt of gifts, gratuities and discounts
– Credit card, travel and administrative expenses

• Rotation of cash handling/accounting duties
• Computer security: Require long passwords (15)
• Two levels of approval for key transactions
• Skepticism: Trust but verify
• Insist employees take vacations

Key Steps: Fraud Prevention and Detection

70



No Longer Available from Amazon.com
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Look Familiar?
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www.expenseasteak.com

The Previous Slide was Produced by . . . 

73



Do something today to change 
the leverage back to the Plan.

Any Employee Benefit Plan 
Can Be a Target and a Victim
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Your Feedback 
Is Important. 
Please Scan 

This QR Code.

Session Evaluation

Key Takeaways

• It’s crucial to identify Plan fiduciaries.
• Two major fiduciary duties: Best 

interests of Plan participants and 
defraying reasonable expenses.

• Fiduciary duty to select, monitor and 
remove Plan service providers.

• Trustee expenses under regulatory 
scrutiny.

• Recognize and prevent Plan fraud.
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