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Trustees whose participants work under a
public project labor agreement must understand the contractual obligations and issues
involved in having nonunion contractors
bound to a collective bargaining agreement
that requires payment of fringe benefit
contributions to the trust funds.

T

o fulfill their fiduciary duties, trustees of TaftHartley funds should consider the fringe benefit
requirements found in project labor agreements
and ensure that their funds have a written policy
promoting the collection of these contributions.
A public project labor agreement (PLA) is a collective
bargaining agreement between a public entity and an array of construction craft unions. A PLA can cover just one
public works project, but in many cases a single PLA will
cover numerous projects owned by the same public entity.
Contractors hired to work on covered projects must agree
to be bound to the PLA and to the terms of the master labor
agreements (MLAs) of the construction unions signatory
to the PLA. The PLA and MLAs require the contractors to
use a specified percentage of union labor. In exchange, the
unions agree to provide labor to these otherwise nonunion
contractors, agree not to strike the projects and agree to
abide by certain manning and arbitration provisions.
PLAs have been used on California public works projects for more than 70 years, beginning with the Lake Shasta Dam.1 As President Obama’s February 2009 executive
order encourages the use of PLAs, the construction industry should see their increased use on both federal and local
government projects.
In California, the labor code requires all contractors
working on public works projects to pay their employees the
“prevailing wage,” which is set by the Department of Industrial Relations. The prevailing wage is the gross compensation
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package consisting of wages and fringe
benefits (pension, health and welfare,
training, etc.). The prevailing wage is
comparable to the wages and fringe
benefits set in the applicable MLAs.
Many PLAs require that the fringe
benefit portion of the prevailing wage
be contributed to the Taft-Hartley
trust funds established by the MLAs,
rather than paid directly to the employees. However, when operating
under a PLA, the public entity does
not pay increased contract amounts.
That’s because contractors on public
work projects are required to pay the
prevailing wage even in the absence
of a PLA. Without a PLA, a nonunion
contractor working on a public works
project will directly pay its employees
all of the fringe benefits due under
the prevailing wage, but will not be
required to follow any of the working
rules negotiated in the MLAs.
The trustees whose participants
work under a PLA must have some
knowledge of the contractual obligations created by the PLA and the
unique issues raised by having nonunion contractors suddenly bound
to a collective bargaining agreement
that requires payment of fringe benefit
contributions to the trust funds.
This article focuses on one specific
PLA that has been heavily litigated.
However, the issues discussed apply
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to any PLA that requires the payment of contributions to Taft-Hartley
funds.

Los Angeles Unified School
District Project Stabilization
Agreement and Its Relation
to Taft-Hartley Funds
In the late 1990s, the Los Angeles
Unified School District (LAUSD) initiated a massive construction plan to
build new schools and upgrade existing facilities. Through various school
bond measures, LAUSD received authorization to raise in excess of $20
billion to fund the plan.2 In 1999 and
again in 2003, LAUSD entered into a
PLA covering all construction projects
funded through the bond measures.
This PLA, called the Project Stabilization Agreement (PSA), was negotiated
by LAUSD, the Los Angeles/Orange
County Building and Construction
Trades Council, and various affiliated
local labor unions. Hundreds, if not
thousands, of LAUSD construction
projects were and continue to be covered by the PSA.
The PSA applies to all contractors
and subcontractors working on covered
LAUSD projects, regardless of the contractors’ union affiliation. Additionally,
the PSA incorporates by reference the
MLAs of the signatory unions. Therefore, a nonunion contractor working
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on a PSA project becomes bound to the
relevant MLAs simply by performing
work covered by that agreement.3
Pursuant to the PSA, a portion of
each contractor’s workforce must be
obtained through the referral procedures of the signatory unions. The remaining workforce can be comprised
of the contractor’s “core” or nonunion
employees. This delineation between
union and core nonunion employees
has created confusion in the payment
of wages and fringe benefits.
The PSA requires contractors to pay
all employees prevailing wages. It specifies that the fringe benefit portion of the
prevailing wage is to be paid to the employee benefit trust funds established in
the MLAs. These fringe benefits must
be paid to the established trust funds
regardless of the union membership of
the employees.4 Contractors must report and pay contributions to the trust
funds based on work performed by employees referred by the unions, as well
as nonunion core employees.
The trust funds named in the PSA
are Taft-Hartley funds, which for the
most part are regulated by the Employee Retirement Income Security Act
(ERISA). The PSA’s broad coverage of
all employees, both union and nonunion, has resulted in new obligations
between the trustees, the nonunion
contractors and their nonunion employees. Trustees of these funds should
consider the following issues stemming
from these new obligations.
Issue 1: Identifying Delinquent
Contractors and Determining
the Contributions Owed
The most basic problem confronted
by trustees is when nonunion contractors fail to report or pay any fringe bene-
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fit contributions. These contractors tend to fit into two groups:
(1) those who bid PLA projects with little or no knowledge
of the fringe benefit obligations under the PLA or MLAs; or
(2) contractors with animosity toward unions that avoid paying contributions to gain an economic advantage over contractors that abide by the prevailing wage requirements.
Regardless of the mind-set of the contractors, many of
the nonunion employees on these projects do not know their
rights under the PLA. They may not even know that their
work is covered by the PLA. In such cases, the contractor has
no incentive to comply with the fringe benefit contribution
requirements provided in the PLA and MLAs. The contractor can deprive its nonunion core employees of their fringe
benefits by simply not reporting the hours worked to the appropriate trust funds. This results in a drastic reduction in
the contractor’s labor costs and provides an economic advantage over contractors that bid these jobs applying the proper
wage and fringe benefit burden.
While LAUSD has a large labor compliance department,
many contractors operate under the radar. The sheer volume
of work being performed under the PSA has left it up to the
individual trust funds to enforce their right to contributions.
Unless trustees vigorously enforce these rights and inform
nonunion contractors of their obligations, unscrupulous and
ignorant nonunion contractors will not pay contributions on
the work performed by their employees. It is the responsibility of the trust funds’ auditors to find these contractors and
enforce the fringe benefit obligations.
Trustees must identify nonunion contractors working
under the PLA and audit their payroll records on a regular
basis. These payroll audits are authorized by ERISA5 and
are relatively straightforward due to the requirement in
most jurisdictions6 that contractors maintain certified payroll records (CPRs) on public works construction. CPRs
identify the name and address of the contractor, the name
and location of the project, each employee working on the
project, the craft classification (electrician, plumber, etc.)
of each employee, the hours worked by each employee on
a daily basis, and the wages paid to each employee. A contractor must attest to the accuracy of the CPRs under penalty of perjury.
When performing a PLA audit, CPRs are necessary because nonunion contractors owe contributions only for work
performed on projects covered by the PSA, not for work performed on other jobs. As the CPRs are project specific, an au-
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• M
 any PLAs require that the fringe benefit portion of the prevailing
wage be contributed to the Taft-Hartley trust funds established
by the master labor agreements, rather than paid directly to the
employees.
• W
 hen nonunion contractors fail to report or pay any fringe benefit
contributions, it is the trust funds’ responsibility to enforce the
payment obligations.
• S top notices and payment bond claims are effective tools in
compelling a prime contractor to pay the contributions owed by a
delinquent subcontractor.
• T rying to lower labor costs, contractors have applied the apprentice classification to employees who do not fit the PSA’s definition
of apprentice.
• T rustees cannot rely on public agencies to enforce the terms of the
PLAs.

ditor can easily determine the amount of fringe benefit contributions owed to the trust funds on a project-by-project basis.
Courts have held that trustees may rely on CPRs to determine the amount of fringe benefit contributions owed by
a contractor. In Trs. of the S. Cal. IBEW-NECA Pension Plan
v. Tri Signal Integration,7 trustees audited three years’ worth
of the contractor’s CPRs on construction projects covered by
LAUSD’s PSA. The audit resulted in a claim for over $230,000
in unpaid contributions. The contractor disputed the audit
by claiming that the CPRs inaccurately classified the work
performed by the employees. The court rejected this claim,
ruling that a contractor cannot escape the admissions made
in contemporaneously prepared records by simply denying,
after the fact, the accuracy of the CPRs.
By developing a vigorous collection policy that identifies
delinquent contractors and determines the amount owed by
auditing the CPRs of these contractors, trustees can protect
the rights of their participants under PLAs and help create a
level playing field between the union and nonunion contractors bidding work on public work projects. But determining
the amount owed does not always result in the routine collection of these contributions.
Issue 2: Collecting the Unpaid Contributions
ERISA enumerates the damages contractors must pay
trust funds for failing to pay fringe benefit contributions. In
continued on next page
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By developing a vigorous collection policy that identifies delinquent
contractors and determines the amount owed by auditing the CPRs of
these contractors, trustees can protect the rights of their participants
under PLAs and help create a level playing field between the union and
nonunion contractors bidding work on public work projects.

addition to the unpaid contributions, delinquent contractors
must pay (1) liquidated damages, (2) interest, (3) attorney
fees and court costs, and (4) the expenses associated with
auditing the contractor.8 In the Tri-Signal case, the trustees
recovered the unpaid contributions, plus liquidated damages
of $35,000, pre-judgment interest of $40,000, and attorney
and auditors’ fees.
Other effective collection tools on public works projects
are stop notices and related payment bond claims. Many
state statutes allow trust funds to require a public entity (in
this case, LAUSD) to withhold the unpaid contributions
from the contract funds owed the prime contractor on the
project.9 Complementary statutes require the prime contractor to obtain a payment bond covering unpaid wages and
contributions.10 In California, the prevailing party in a lawsuit to enforce a payment bond claim recovers its reasonable
attorney fees.
While LAUSD has been reluctant to directly turn over
the withheld contract funds to fringe benefit trusts, stop
notices and payment bond claims are very effective tools
in compelling a prime contractor to pay the contributions
owed by a delinquent subcontractor. Rather than challenging the trustees’ claims for contributions, many prime contractors will promptly pay the amounts owed in order to
avoid litigation and the prolonged retention of their contract funds.
Typically, the prime contractor simply “back charges”
the subcontractor for the amount paid the trusts. These
collection procedures allow trustees to collect fringe ben-
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efit contributions even when the delinquent subcontractor
has no money to pay its obligations and is effectively bankrupt. These collection procedures give prime contractors
on PLA jobs a financial incentive to ensure that their subcontractors honor the fringe benefit obligations imposed
by the PLA.
It is important to note that trustees do not need to choose
just one collection avenue. Rather, it is usually most effective
to file a federal lawsuit, stop notice and payment bond claim
in order to quickly collect the unpaid contributions. This
multifaceted collection policy obligates the delinquent contractor, prime contractor, public entity and bonding company to deal with the trustees regarding unpaid contributions.
Determining the amounts owed and then collecting the
outstanding contributions may appear to be the end of this
process. However, in certain situations, allocating the collected contributions to the proper employees raises additional issues for trustees.
Issue 3: Allocating Collected Contributions
to the Proper Employees
In the simplest of terms, the administration of ERISA
plans is providing benefits to the participants on whose behalf contributions have been collected. ERISA requires that
trustees maintain a relationship with these participants. This
relationship entails collecting contributions, applying the
funds to the proper participants’ accounts, providing the
participants with benefits and notifying them of information
regarding these benefits. Developing this relationship natu-
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rally requires that the trustees know the
identity of the participants.
In the regular course of business, a
contractor reports the names of its employees and the hours worked by each
employee directly to the trustees. This
is done on a monthly basis through a
report form generated by the funds.
However, when a nonunion employer
fails to submit monthly reports or the
related contributions, trustees must
rely on the PLA audit process to determine the identity of the participant
employees. A PLA audit presents additional difficulties in identifying the employees on whose behalf fringe benefits
have been collected. Obviously, without
their identity, the trustees cannot properly apply collected contributions or
provide benefits to the deserving employees.
LAUSD and other public entities readily provide the general public
with contractors’ CPRs; however, these
records are typically redacted. In redacted CPRs, the identification of each
employee (name, address and Social
Security number) is deleted. This is
done to protect the privacy interests of
the employees. If provided with redacted CPRs, the trustees can calculate the
contributions owed by a contractor. But
without the identification of the employees, the trustees cannot apply these
collected contributions to the employees who performed the work.
The trustees may negotiate directly
with the contractor to obtain the unredacted CPRs, which identify the
employees who performed the work.
However, the contractors may not have
the CPRs, may refuse to provide the
trustees with the CPRs, or may even try
to provide a set of CPRs that are different from those supplied to the public

entity. In these circumstances, the public entity is the only source of accurate
CPRs that include the identities of the
employees working on the specified
project.
In June 2008, LAUSD filed a declaratory relief action in Los Angeles
Superior Court, seeking a ruling that it
was not required to produce unredacted CPRs to the trustees. The trial court
ruled in favor of the trustees, finding
that LAUSD must provide unredacted
CPRs.
LAUSD appealed this ruling to the
California Court of Appeal, arguing
that California Labor Code §1776 provides an “absolute privilege” that precludes it from releasing the confidential
information found in the unredacted
CPRs to the trustees. In August 2010,
the appellate court issued a published
opinion upholding the order of the
lower court, again ruling in favor of the
trustees.11
The appellate court found that §1776
does not provide the absolute privilege
asserted by LAUSD. Rather, the statute
merely provides a “conditional privilege.” This distinction is significant because while an absolute privilege would
provide LAUSD with a categorical defense to producing unredacted CPRs, a
conditional privilege requires that the
court weigh the policies supporting the
trustees’ request for unredacted CPRs
against LAUSD’s arguments supporting
nondisclosure.
In weighing the competing policies,
the appellate court found that “numerous factors . . . will normally weigh
in favor of disclosure.” The court discussed three factors weighing in favor
of disclosure.
First, unlike the general public,
the Trustees are entitled to collect

the employees’ personal information directly from the contractor.
. . . Second . . . the Trustees . . . are
required to protect the employees’ personal information from
public disclosure. As a result, the
Trustees have adopted safeguards
to ensure that the personal employee information remains confidential. Third, the Trustees, who
have a fiduciary relationship with
their plan participants, are usually seeking the personal employee
information for the benefit of the
employees.12
The appellate court concluded that
“we expect that, in cases where these or
similar factors are present, the Trustees (and other benefits trusts) will
normally be able to demonstrate that
their ‘interest in obtaining [unredacted
CPRs]’ outweighs ‘the need for confidentiality.’ ”13
It is yet to be seen if this recent appellate decision will temper LAUSD’s
policy of refusing to supply trustees
with unredacted CPRs. However,
there is no question that this ruling
will assist all trust fund efforts to compel the production of these necessary
records.
By obtaining unredacted copies of
the CPRs on which claims for fringe
benefit contributions are founded,
trustees can accurately apply collected
contributions to the proper participants and provide these participants
with the benefits they deserve.
Issue 4: Misuse of the
Apprentice Classification
The author has found that nonunion contractors working on PLA
continued on next page
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projects have continually searched for
ways to decrease their labor costs by
lowering the amount of contributions
submitted to trust funds. One of these
cost-cutting schemes involves the misuse of the construction apprentice
classification.
The PSA allows a percentage of a
contractor’s workforce to be comprised
of apprentices. By using apprentices,
the contractor enjoys the lower wage
and contribution rates paid to apprentices. However, in order to benefit from
the lower rates, the contractor must
employ apprentices that conform to the
meaning of apprentice under the PSA.
Under the PSA, an apprentice is an employee enrolled in a “jointly managed
apprenticeship program.”
A jointly managed apprenticeship
program is governed by a board of
trustees made up of an equal number of
members from labor and management.
Conversely, a unilaterally managed apprenticeship program is governed exclusively by representatives from management. While the state of California may
recognize as apprentices those employees enrolled in unilateral programs, the
PSA does not recognize them as apprentices.
In an attempt to lower labor costs,
contractors have applied the appren-
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tice classification to employees who
do not fit the PSA’s definition of apprentice. These employees may be
enrolled in unilateral apprenticeship
programs, or may have no affiliation
to an apprenticeship program at all.
In Trs. of the S. Cal. IBEW-NECA Pension Plan v. JAM Fire Protection Inc.,14
the employer classified as apprentices
employees enrolled in a unilateral
program. The court ruled that these
employees could not be considered
apprentices under the PSA. This ruling allowed the trustees to collect contributions calculated at journeymen
rates for all work performed by these
employees. Based on an audit covering
over four years of CPRs, the trustees
collected more than $270,000 in fringe
benefits based solely on the contractor’s misuse of the apprenticeship classification.

Conclusion and Advice
to Trustees
The use of PLAs is on the rise. These
PLAs require interaction between
trustees, nonunion contractors and
their nonunion employees. These interactions have created some unique collection issues for the funds.
Trustees cannot rely on the public
agencies to enforce the terms of the

PLAs. To ensure compliance in the PLA
context, trustees should adopt a collections policy designed to (1) identify
contractors who fail to report or pay
contributions; (2) audit the contractors
to determine the amounts owed; (3)
utilize several legal procedures to collect contributions from the delinquent
contractors, prime contractors, public
entities and bonding companies; and
(4) apply collected contributions to the
employees by obtaining the necessary
records from the public entities.
In the PLA context, vigilance is essential in working with the nonunion
contractors and the public agencies on
these projects. This vigilance not only
leads to the increased funding for the
Taft-Hartley funds, but also keeps a
level playing field for all contractors
bidding the work.
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