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On November 8, 2013, the Departments of 
Labor (DOL), Treasury, and Health and 
Human Services released final regula-

tions implementing the Mental Health Parity and 
Addiction Equity Act of 2008. The act prohibits 
group health plans that provide mental health or 
substance use disorder benefits from applying fi-
nancial requirements or treatment limitations 
that are more restrictive than the predominant 
financial requirements or treatment limitations 
applicable to medical and surgical benefits. The 
requirements under the final regulations are gen-
erally the same as the requirements under the 
interim final regulations issued in 2010.

The act does not require plans to offer mental 
health or substance use disorder benefits, and a 
plan that provides one or more mental health or 
substance use disorder benefits is not obligated 
to provide other mental health or substance use 
disorder benefits. Under the act, financial limita-
tions and treatment limitations are applied on a 
classification-by-classification basis, where the 
classifications are as follows: inpatient in-network, 
inpatient out-of-network, outpatient in-network, 
outpatient out-of-network, emergency care and 
prescription drugs. All benefits offered by the plan 
must be placed into one of these six categories for 
parity testing. In connection with the final regu-
lations, DOL issued Part XVII in its frequently 
asked questions (FAQs) under the Patient Protec-
tion and Affordable Care Act (ACA) addressing 
the integration of the final mental health parity 
rules with ACA.

Final Regulations and FAQs

The purpose of the final rule is to protect con-
sumers by (1) ensuring that parity applies to in-
termediate levels of care received in residential 

treatment or intensive outpatient settings; (2) 
clarifying the scope of the transparency required 
by health plans, including the disclosure rights 
of plan participants; and (3) clarifying that par-
ity applies to all plan standards, including geo-
graphic limits, facility-type limits and network 
adequacy.

In addition, the final rule eliminated an ex-
ception in the interim final rule for differences in 
nonquantitative treatment limitations (NQTLs), 
which are limits on the scope of duration of 
treatment that are not expressed numerically. 
An example of an NQTL is a medical manage-
ment technique, such as requiring prior autho-
rization. Under the interim final regulations, 
requirements for differences in NQTLs between 
medical or surgical benefits and mental health 
or substance use disorder benefits were permit-
ted when there were “clinically appropriate stan-
dards of care” for the designated nonquantitative 
treatment. The final regulations eliminated this 
exception, stating in the FAQs that the excep-
tion was “confusing, unnecessary, and subject 
to potential abuse.” The final regulations clarify 
that NQTLs cannot be designed specifically to 
restrict access to mental health or substance use 
disorder benefits. The regulations note that dis-
parate results alone do not invalidate the use of 
a given NQTL.

The FAQs provide additional information on 
the implementation of the final regulations. They 
also set forth a mathematical formula expressing 
how group health plans and insurers may use the 
“increased cost exception” of the act. Under the 
increased cost exception, plans that demonstrate 
that complying with the act’s parity requirements 
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claims to this court, and the plaintiff seeks re-
mand to state court. The court recognizes that 
the Employee Retirement Income Security Act 
(ERISA) provides for complete preemption of 
any claim that “could have been brought . . . 
under ERISA Section 502(a)(1)(B), and where 
there is no other independent legal duty that is 
implicated by a defendant’s actions.” Thus, the 
first issue for the court is whether the plaintiff 
has standing to sue under ERISA. The defen-
dant asserts that the plaintiff has standing to 
sue under ERISA because the plaintiff purport-
ed to receive an assignment of rights from the 
individual. The court notes that ERISA Section 
502(a) allows a “participant or beneficiary” to 
bring a civil action “to recover benefits due to 
him under the terms of his plan, to enforce his 
rights under the terms of the plan, or to clarify 
his rights to future benefits under the terms of 
the plan.” The court then notes that while the 
Third Circuit has not directly addressed the 
question of standing to sue under ERISA Sec-

tion 502(a) by assignment, other courts in its 
district have held that providers may assert an 
ERISA claim where a beneficiary or participant 
has assigned their rights to benefits under the 
plan to the provider. The court recognizes that 
the plaintiff alleged that “[Individual] has as-
signed their rights to the benefits and payments 
(if any) to the Plaintiff, related to the services 
which the Defendant is obligated to pay.” The 
defendant, however, has not provided any evi-
dence of the assignment and “has couched all 
descriptions of assignments carefully to avoid 
admitting that such an assignment actually ex-
ists.” Rather, the defendant seeks to have the 
court accept the allegations in the plaintiff ’s 
complaint as true and sufficient to establish 
standing. The court concludes that the defen-
dant has not established its burden of proving 
that the plaintiff ’s claim is truly an ERISA claim 
based on a valid assignment. Thus, the court 
concludes that the plaintiff is entitled to remand 
to state court but denies the plaintiff ’s motion 
for attorney fees as the defendant’s removal to 
federal court was not objectively unreasonable. 
No. 2:13-cv-03998-FSH-MAH (D.N.J. Oct. 7, 
2013). 
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has increased their costs by at least 2% in the first 
year that the law is applicable to the plan are ex-
empt from the act’s parity requirements for the 
following plan year. The FAQs also address the 

use of multiple provider tier networks and cer-
tain exemptions from the act.

The final regulations are effective for plan or 
policy years beginning on or after July 1, 2014. 

The final regulations and the FAQs can be 
found at www.dol.gov/ebsa/pdf/mhpaeafinalrule 
.pdf and www.dol.gov/ebsa/faqs/faq-aca17.html, 
respectively. 
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