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PREEMPTION

Claims for Breach of Employment Agreement  
Not Preempted by ERISA

T he U.S. District Court for the Northern 
District of Ohio grants the motions by the 
plaintiff doctor to remand to state court 

and for costs related to the employment agree-
ment dispute. 

The plaintiff is a doctor who entered into an 
employment agreement with his employer. The 
agreement set forth his employment and compen-
sation terms. The defendants include the employer 
and another doctor who were both parties to the 
employment agreement. The plaintiff alleges that 
the defendants breached the employment agree-
ment by failing to compensate him and that the 
breach of contract and all other claims are based 
exclusively on the employment agreement and are 
not in any way preempted by the Employee Re-
tirement Income Security Act of 1974 (ERISA). 

The plaintiff provided medical services to the 
defendants’ patients for many years. After a period 
of time, the plaintiff requested certain financial 
documents in order to ensure that he was being 
properly compensated under the terms of the em-
ployment agreement. The defendants refused to 
provide the requested information. The plaintiff 
was subsequently terminated from employment. 
The plaintiff filed suit in state court against the 
defendants, alleging breach of contract, unjust 
enrichment and wrongful discharge. The case was 
removed to federal court by the defendants, who 
claim that the court has federal question jurisdic-
tion over the plaintiff ’s state law claims because 
they are preempted by ERISA. 

The plaintiff argues that the state law claims he 
asserted are not preempted by ERISA because the 
rights he seeks to enforce arise from the employ-
ment agreement alone and not from an ERISA-
governed plan. The defendants argue that removal 
in this case is proper because, among other relief, 
the plaintiff seeks to recover unpaid contributions 
to his 401(k) retirement plan. The plaintiff claims 
that the requested damages here arise from the de-
fendants’ failure to compensate him in accordance 

with the terms of the employment agreement and 
are limited exclusively to that agreement. The plain-
tiff also contends that all causes of action are based 
on state law and that there is no ERISA plan at issue. 

An action is removable only if it could have ini-
tially been brought in federal court, per 28 USC 
Section 1441. The burden of establishing federal ju-
risdiction rests upon the removing party, i.e., the de-
fendant. The well-pleaded complaint doctrine estab-
lishes that the plaintiff is the master of the complaint, 
that a federal question must appear on the face of the 
complaint for the removal to be proper, and that the 
plaintiff may, by eschewing claims based on federal 
law, choose to have the case heard in state court.

Regarding ERISA preemption, the Supreme 
Court established in Aetna Health Inc. et al. v. 
Davila, 542 U.S. 200 (2004) that if an individual, 
at some point in time, could have brought his or 
her claim under ERISA Section 502(a)(1)(B), and 
where no other independent legal duty is implicat-
ed by a defendant’s actions, then the individual’s 
cause of action is completely preempted by ERISA 
Section 502(a)(1)(B). A case may be removed only 
when a federal statute wholly displaces the state 
law cause of action through complete preemp-
tion. Davila created a two-prong test to determine 
whether complete preemption exists under ERISA 
with respect to a state law claim. 

A claim is within the scope of Section  
502(a)(1)(B) for that purpose if two requirements 
are met: (1) the plaintiff complains about the denial 
of benefits to which he or she is entitled only be-
cause of the terms of an ERISA-regulated employee 
benefit plan, and (2) the plaintiff does not allege 
the violation of any legal duty (state or federal)  
independent of ERISA or the plan terms. The par-
ties disagree about whether the claims are preempt-
ed by ERISA and meet the two-prong Davila test. 

To determine whether a claim meets the first 
prong of the Davila test, the court must examine 
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its following motion for reconsideration. This court reviews 
the district court decision on the motion to dismiss de novo. 

PBGC argues that it is entitled under Section 1344(c) to 
any posttermination increase in the value of pension plan as-
sets. PBGC reasons that Congress has already decided who 
benefits or suffers the loss from a change in the value of plan 
assets once that plan has been terminated. Therefore, PBGC 
concludes that the pilots cannot recover that money as equi-
table relief for an alleged breach of fiduciary duty. This court 
agrees. 

As a general rule, PBGC guarantees certain benefits to 
participants in pension plans. In exchange for PBGC pay-
ing the difference between those benefits and the plan assets 

once the plan terminates, as well as absorbing any subse-
quent decrease in the value of the assets of a plan, Congress 
allocated any posttermination “increase” to PBGC. There-
fore, that money is not available to plan participants, and 
disgorgement would not be appropriate in this case. Each 
participant’s benefits are calculated at the time of plan ter-
mination, and PBGC shields those benefits from additional 
loss. PBGC assumes this responsibility as guarantor of those 
plan benefits. 

Accordingly, Section 1344(c) prevents the pilots from 
recovering any posttermination increase in the value of the 
pension plan assets and, thus, the court reverses the district 
court denial of the PBGC motion to dismiss the claim for 
fiduciary breach.   

Lewis et al. v. Pension Benefit Guaranty Corporation, No. 17-5068 
(D.C. Cir. August 21, 2018). 
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the complaint and decide whether the plaintiff complains 
about the denial of benefits to which he or she is entitled 
only because of the terms of an ERISA-regulated employee 
benefit plan. While the defendants believe the first prong 
is met, the court disagrees and finds that the plaintiff does 
not make a claim for rights to benefits or damages under an 
ERISA plan; rather, the claim is for unpaid contributions set 
out in the employment agreement agreed to by both parties. 
While the plaintiff may be a party who can bring a claim 
under an ERISA plan, the plaintiff is not asserting a claim 
that can be construed as one for benefits under ERISA. In 
addition, the plaintiff did not request damages under an 
ERISA plan and bases his causes of action solely on state law 
obligations imposed on the defendants via the employment 
agreement. Accordingly, the plaintiff does not seek benefits 
to which he is entitled solely arising from an ERISA-regu-
lated plan. 

To determine whether a claim meets the second prong of 
the Davila test, a defendant must demonstrate that the plain-
tiff does not allege the violation of any legal duty (state or 
federal) independent of ERISA or the plan terms. In addi-
tion, a court must determine whether there was an indepen-
dent legal duty that was implicated by a defendant’s actions. 

If not, the second prong is not satisfied. In this case, the de-
fendants’ obligation to make contributions to the 401(k) plan 
is found in the employment agreement under compensation 
and expenses and states that the compensation shall include 
the contribution of the defendant employer to the 401(k) 
plan on the plaintiff ’s behalf. The plaintiff asserts that the 
employment agreement in and of itself created an indepen-
dent legal duty between the plaintiff and the defendants that 
is fully enforceable without reference to an ERISA-regulated 
plan. This independent duty required the defendants to abide 
by the terms of the employment contract and compensate 
the plaintiff per its terms. There is a contractual duty to con-
tribute to the plaintiff ’s 401(k) and, therefore, the defendants’ 
duty is not derived from the actual ERISA plan but solely 
from the employment agreement under which the defen-
dants agreed to make those contributions. 

Therefore, the defendants have failed to meet their burden 
to remove the case and have not convinced the court that the 
plaintiff ’s state law claims are preempted by ERISA, nor have 
the defendants established that the employment agreement 
401(k) provision would not exist if the ERISA plan did not 
exist. Because the defendants have failed to show complete 
preemption, the court remands the case to state court and 
awards the plaintiff costs and reasonable attorney fees.   

Stokes v. North Coast Obstetrics & Gynecology, Inc., et al., No. 
1:18-cv-368 (N.D.Ohio August 24, 2018).
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