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City Had Duty to Meet and Confer Before  
Moving to Eliminate Pensions

T he California Supreme Court finds that the 
state court of appeals erred in its determi-
nation that the city of San Diego did not 

engage in an unfair labor practice when it failed to 
meet and confer over a decision to eliminate pen-
sions for new municipal employees.

The plaintiffs include local municipal unions 
that represent municipal employees, including 
police and firefighters, and the Public Employ-
ment Relations Board (PERB), which is the agency 
empowered by the legislature to adjudicate unfair 
labor practice claims under the Meyers-Milias-
Brown Act (MMBA) and six other public employ-
ment relations statutes. The defendant is the city 
of San Diego. 

In November 2010, two San Diego city offi-
cials proposed public employee pension reforms. 
First, a council member recommended that de-
fined benefit plans be replaced with 401(k)-style 
plans for all newly hired city employees. Next, the 
mayor declared that he would develop a citizens’ 
initiative to eliminate traditional pensions for new 
hires, except for police and fire departments, and 
replace the pension plans with 401(k)-style plans. 
The unions wrote to the mayor, claiming that the 
city had an obligation under MMBA to meet and 
confer over the initiative because the mayor was 
acting in his capacity as a city official to promote 
the initiative and clearly made a determination of 
policy for the city related to mandatory subjects 
of bargaining. 

The unions filed unfair labor practice charges 
based on the refusal of the city to meet and con-
fer, and then PERB followed up with a complaint 
against the city, alleging that the failure to meet 
and confer violated MMBA and constituted an 
unfair practice. The claims were consolidated, and 
an administrative law judge was appointed to hold 
a hearing. The administrative law judge found in 
favor of the plaintiffs, and then PERB separately 
reviewed and affirmed the judge’s decision. The 
defendant then challenged the PERB decision, 

and the court of appeals ruled that the defendant 
was not required to meet and confer before plac-
ing the initiative on a ballot for voting and that 
there was no unfair labor practice. This court 
granted review.

The California Supreme Court notes that 
courts generally defer to the PERB construction 
of labor law provisions within its jurisdiction, and 
the court here will follow the PERB interpretation 
unless it is clearly erroneous. Therefore, it will up-
hold the PERB decision if it is supported by sub-
stantial evidence on the whole record.

The duty to meet and confer is a central fea-
ture of MMBA. Under MMBA, governing bodies 
or other representatives as may be properly des-
ignated are required to engage with unions on 
matters within the scope of representation prior 
to arriving at a determination of policy or course 
of action. This duty is expressly imposed on the 
governing body of a public agency or such boards, 
commissions, administrative officers or other 
representatives as may be properly designated by 
law or by such governing body. Here, the mayor 
was the chief executive of the city, empowered by 
the city charter to make policy recommendations 
with regard to city employees and to negotiate 
with city unions. Under MMBA, he was required 
to meet and confer with the unions prior to arriv-
ing at a determination of policy or course of ac-
tion on matters affecting the terms and conditions 
of employment. 

Therefore, a core question is whether the may-
or was using the powers and resources of his office 
to alter the terms and conditions of employment. 
In promoting the initiative, the mayor consistently 
invoked his position as mayor and used city re-
sources and employees to draft, promote and sup-
port the initiative. 

While the line between official action and pri-
vate activities undertaken by public officials is not 
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or to clarify his or her rights to future benefits un-
der the terms of a plan. The court does not agree 
with the plaintiffs that changing the plan to de-
lete the forfeiture provisions is permitted as a civil 
enforcement action here and, therefore, it grants 
the defendant’s motion for summary judgment on 
this claim. 

The plaintiffs assert ERISA Section 502(a)(2) 
claims for breach of fiduciary duty against the 
defendant, arguing that fiduciary duties were 
breached when the defendant failed to operate the 
plan for the exclusive benefit of participants and 
violated various ERISA provisions regarding vest-
ing, forfeiture and trust. However, the court finds 
that the plaintiffs fail to identify any conduct that 
supports a breach of fiduciary duty. The plaintiffs 
cannot show that any breach of fiduciary duty oc-
curred that harmed the plan as a whole or that 
the form or structure of the plan violated ERISA 
in any way. Therefore, the defendant’s motion for 

summary judgment on the plaintiffs’ claim for 
breach of fiduciary duty is granted. 

Finally, the defendant argues that the plaintiffs’ 
claims are time-barred and that they were aware of 
the terms of the plan and potential issues with these 
terms for many years before filing their claim, in vio-
lation of the six-year statute of limitations of ERISA. 
However, for the limitations period at issue, the claim 
accrued when the plaintiffs were denied benefits, 
which happened in 2012. Therefore, the claims are 
not time-barred in the traditional sense of the stat-
ute of limitations; however, the fact that the plaintiffs 
knew about the plan terms and issues and took ad-
vantage of the plan for years before filing suit is an 
equitable factor to be determined during trial. There-
fore, the defendant’s motion for summary judgment 
on the time-bar issue is denied. 

Accordingly, the defendant’s motion for sum-
mary judgment is granted in part and denied in 
part. The plaintiffs’ cross motion for summary 
judgment is denied.  

Paul et al. v. RBC Capital Markets LLC et al., No. C16-
5616 (W.D.Wash. July 31, 2018).
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always clear, when a local official with responsi-
bility over labor relations uses the powers and re-
sources of his or her office to play a major role in 
the promotion of a ballot initiative affecting terms 
and conditions of employment, the duty to meet 
and confer arises. Whether an official played such 
a major role will generally be a question of fact, in 
which case the PERB decision is entitled to defer-
ence. In this case, substantial evidence supports 

the PERB conclusion that the mayor’s activity cre-
ated an obligation to meet and confer.

Therefore, the court finds that the mayor had an 
obligation to meet and confer with the unions and 
that the court of appeals failed to give the PERB 
statutory interpretation the deference to which it 
was due. Accordingly, the court of appeals judg-
ment is reversed and remanded for further pro-
ceedings to resolve issues beyond the scope of the 
opinion.   

Boling et al. v. Public Employment Relations Board, 
No. S242034, (Cal. August 2, 2018).
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