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COVID-19: 
Emerging Collection Issues 
for Multiemployer Plans

One of the issues that multiemployer benefit funds 
must be concerned with is how the spread of  
COVID-19 may affect the ability of signatory em-
ployers to contribute to pension and health and 

welfare funds. 
Multiemployer benefit plan trustees must fulfill their 

fiduciary responsibility to their plan participants and ben-
eficiaries by collecting contributions that are owed, but they 
also must recognize the difficulty employers may be having 
if they are forced to cease or curtail operations, said attorney 
Travis Ketterman, GBA.

by | Kathy Bergstrom, CEBS
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COVID-19 and collections

In collections, trustees have the following fiduciary duties:
• Act solely in the interest of the fund participants and 

beneficiaries
• Hold and deal with plan assets for the exclusive pur-

pose of benefits and defraying reasonable costs of plan 
administration

• Act prudently
• Act in accordance with plan documents that comply 

with the Employee Retirement Income Security Act 
(ERISA). 

Investments and the collection of contributions are the 
two sources of income for multiemployer benefit funds. “Un-
fortunately, you’ve seen the news every day. We’re on a wild 
ride, and our investment assumptions can’t be guaranteed, so 
those of us on the collections team must step up and make 
sure we are doing our very best to ensure that the contribu-
tions that are owed to our funds are coming in in an efficient 
and effective manner,” Ketterman said.

Trustees should not act in haste in responding to the  
COVID-19 crisis and make sure any actions they take are 
properly documented. 

A fiduciary’s role in an emergency situation is to provide 
relief to signatory employers to help them get through this 
crisis so that they can ultimately make their contributions.

Collection Policy
Trustees should first turn to their fund collection policy 

for guidance on how to respond to the effects of the spread 
of the coronavirus. “This is always your guidebook,” Ketter-
man said.  

The Department of Labor (DOL) requires funds to main-
tain written policies for the orderly collection of delinquent 
employer contributions. According to Ketterman, those re-
quirements remain the same. “You may change those proce-
dures, but you have to reference them, and you have to abide 
by what those procedures are,” he said.

Trustees should look at the policy to determine which ac-
tions should still be taken and which should be modified.

Collection policies should cover the following items.
• Regular reviews of employer contributions to the trust 

fund. The fund should track which employers are sub-
mitting their reports and making payments, which 
employers are not. The policy should specify the fund’s 
response if employers are delinquent for one, two or 
three months.

• Frequency of payroll audits. Funds will likely need to 
change how they conduct payroll audits because many 
businesses are shut down. 

• Automatic imposition of charges for liquidated dam-
ages, interest and plan expenses for collecting delin-
quent contributions

• Surety bonds to guarantee contribution payments. 
Funds should inquire whether employers have surety 
bonds, which may be a backstop for employers that 
can’t make contributions. 

• Time frames. These time frames, which include when 
action is taken by the fund and when actions are re-
ferred to fund counsel, may change during the current 
crisis.

Rather than rewriting their whole collection policy to ad-
dress an emergency like COVID-19, Ketterman suggested 
that funds may want to consider adopting an addendum. This 
standalone document would set forth relief that would be pro-
vided through the crisis and include a sunset provision. 

Many of Ketterman’s clients are using Dec. 31, 2020 as an 
end date for their addendums.  

The addendum should include the following three ele-
ments:

1. A statement that says unless they are specifically modi-
fied by the addendum, the policies and procedures in 
the existing collection policy remain in effect and un-
changed. “Your normal collection policy still governs,” 
Ketterman said.

2. A specific statement that the addendum is necessitated 
by the economic hardship caused by the COVID-19 
crisis 

3. A statement indicating that the policies set forth in the 
addendum are in accordance with the trustees’ fidu-
ciary duties and the authority granted in prohibited 
transaction exemption (PTE) 76-1. 

Collection Issues to Consider

Monthly Reports

One of the first problems faced in collection efforts is get-
ting monthly contribution reports from employers. “It is so 
vital to get those reports monthly because from those reports 
we will know how many of our participants are continuing to 
work. We’ll understand the work levels, and we’ll understand 
the income that should be coming in.”
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COVID-19 and collections

Ketterman recommended that funds 
make any type of relief provided to em-
ployers, such as waivers of liquidated 
damages (LDs) or suspension of install-
ment payment plans, conditioned on 
the employers providing those reports. 
Funds also should consider deeming 
reports that are submitted 15 days after 
the normal deadline as timely in order 
to increase the likelihood of receiving 
the reports, he said.

Liquidated Damages 

A waiver of LDs, which are intended 
to cover the fund’s expenses for staff 
who must deal with delinquency issues, 
is one type of relief that funds may want 
to consider providing to employers.  

Under ERISA Section 1132, LDs are 
capped at 20% of an employer’s unpaid 
contributions, but that can represent a 
lot of money for a large employer and 
for small employers might mean the dif-
ference between survival and death, Ket-
terman said. “We’re reluctant to waive 
LDs in other settlements . . . but it might 
be something to consider,” he said.

Funds should consult with fund 
counsel to ensure that they are not in 
the jurisdiction of an appellate court 
that has ruled that a fund’s acceptance 
of late employer contributions acts as 
a waiver of liquidated damages. While 
not common, if the fund is located in 
one of these jurisdictions, it means that 
if the fund has accepted late payments 
it has already waived its right to collect 
liquidated damages. 

Three criteria that Ketterman rec-
ommended for waiving LDs are:

1. The employer must timely submit 
the completed monthly contribu-
tion report to the fund office no 
later than 15 days after the due 
date. The extension gives the 

fund office time to reach out to 
employers to encourage them to 
submit their reports and provide 
an overview of the relief that is 
being provided. 

2. The employer must provide a writ-
ten certification proving that the 
late payment of contributions is 
caused by financial issues directly 
related to the COVID-19 crisis for 
each month of delinquency. 

3. Contributions must be paid by a 
certain date, which should be tied 
to welfare eligibility.

“Ultimately, the goal is having the 
employer submit all the contributions 
that are owed for that period,” Ketter-
man added. “If waiving LDs assists in 
that, it’s a good thing for everybody.”

Funds should state that if employers 
fail to satisfy all the requirements, they 
will not be entitled to the waiver. “We 
want to help them, but at the end of the 
day we have to act in the best interest of 
our participants and our beneficiaries,” 
he said.

Suspension of Installment Plans

Sometimes funds will allow employ-
ers that owe money related to an audit 
discrepancy and damages to make the 
payments on an installment plan. 

Funds can consider suspending in-
stallment plan payments during the 
crisis on the condition that the signa-
tory employer makes the monthly con-
tribution payments. One of the benefits 
would be that the suspension of the in-
stallment plan requires them to remain 
current on their current workforce 
contributions and monthly reporting.

“If the choice is between paying the 
installment plan on an old audit or be-
ing current on their current workforce 
and current reporting contribution re-

quirements, we want them to stay cur-
rent on their monthly contributions,” 
Ketterman explained. 

The disadvantage is that it lengthens 
the resolution of old disputes and re-
wards funds that had noncoronavirus-
related financial issues. 

Settlement Factors

Some of these efforts may not be suf-
ficient to get employers to remain cur-
rent on their contributions, so funds 
may have to think about compromising 
and considering an installment plan or 
a reduction of the amount owed.

PTE 76-1 provides a guide for these 
decisions.

Factors for trustees to consider 
when evaluating a compromise include 
the following:

• The ability to collect a judgment. 
Trustees should consider whether 
the employer is still in business, 
whether an installment plan will 
be sufficient and how likely it is 
that the fund would be able to 
collect if the matter went to 
court.

• The risk of the employer filing 
for bankruptcy. If the employer is 
at risk for bankruptcy, an install-
ment plan may give the employer 
more time to pay the contribu-
tion and remain in business.

• Strength or weakness of the trust 
funds’ case. Trustees should con-
sider how likely they are to pre-
vail if the matter goes to court.

• Cost of continued litigation. 
Trustees should conduct a cost/
benefit analysis of pursuing the 
matter.

• Time needed to continue litiga-
tion and its effect on the partici-
pants and the funds.
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Welfare Eligibility 
Funds could consider emergency 

relief for welfare eligibility as another 
means for addressing collection issues. 

They could consider a welfare eligi-
bility extension. For example, if a partic-
ipant was eligible for benefits on March 
1, 2020, the fund could decide that the 
participant will remain eligible for the 
June 1, 2020 eligibility quarter regard-
less of hours worked. Some funds have 
considered extending lookback periods.

This provides relief to both par-
ticipants and employers, Ketterman 
explained. Participants don’t have to 
worry about losing coverage if they 
have been unable to work during the 
COVID-19 crisis. Because participants 
are guaranteed eligibility, employers 
will have more time in which to make 
their contributions.

If the participants’ welfare eligibility 
is not affected by lower contributions, 
the fund office has greater latitude to 
deal with collection issues.

These eligibility concerns apply only 
to welfare funds and not defined ben-
efit (DB) pension funds. For DB plans, 
the employee is given credit for work 
performed even if contributions are not 
submitted.

The Collection Team  
and COVID-19

The collection team is an important 
part of ensuring that contributions are 
collected in an efficient, effective man-
ner and is especially important in a 
time of crisis, Ketterman said.

The collection team typically in-
cludes the administrator and/or fund 

office staff, attorney, auditor and during 
a time of crisis, union and/or employer 
representatives for the purposes of dis-
cussing job status. 

Ketterman recommended that the 
collection team convene on a confer-
ence call to address emergency relief 
being considered and implemented, 
COVID-19 challenges affecting the 
team’s day-to-day work and ideas the 
team is developing for trustees. The 
team should also discuss whether their 
industry has been deemed “essential” 
in the current environment, how to 
function within changing guidelines 
and how the industry as a whole is be-
ing affected by the pandemic.

Payroll Audits in a  
Shutdown World

The collections team will have to 
address the issue of payroll audits dur-
ing the crisis. Many payroll audits are 
conducted on site, and this will likely 
not be possible during the COVID-19 
crisis. Funds will have to consider how 
they may need to change their audits 
and how employers may respond.

Issues that should be considered in-
clude:

• Location of employers and the 
status of the virus.  A fund that is 
located in Chicago has different 
considerations than a nationwide 
fund. 

• Which contributing employers 
are considered essential services. 
If work is continuing, those busi-
nesses are in better shape.

• Viability of businesses given the 
severity of the shutdown. The 

collection team needs to discuss 
which specific employers or in-
dustries may be most affected by 
the crisis.  

• Maintenance of regular and sys-
tematic review of the signatory 
employer records. “This isn’t op-
tional. This is a requirement un-
der federal law; even though 
these are abnormal times, we 
need to maintain regular and 
systematic review,” Ketterman 
said.

In addition, one of the issues that 
must be addressed is the electronic sub-
mission of documents, also called desk 
audits. A major concern is whether the 
auditors can provide a secure portal so 
that employers can safely transmit fi-
nancial information.

Some employers may not want to 
send the records because of corporate 
policy or technology problems. Some 
may ask for a field audit at a later date, 
and some may simply refuse an audit.

Communication is key in these in-
stances, Ketterman stressed. Funds 
need to pursue an active dialog with 
employers to obtain the necessary re-
cords and have followup questions 
answered. Funds need to work to dis-
tinguish between what is an outright 
refusal, what is a request to delay and 
what is a logistical problem.

Employers “can’t simply refuse it, 
and they can’t ignore us, but at the same 
time we have to have some compassion 
for what’s going on.” 

Visit www.ifebp.org/webcasts to 
watch this webcast and other webcasts 
on coronavirus-related topics. 
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