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Federal agencies have been busy issuing guidance on some of the more 
complex provisions of the SECURE Act over the last year. This article 
highlights the guidance on provisions affecting the administration of 
defined contribution (DC) plans.

by | Steven E. Grieb, CEBS

SECURE Act  
Guidance
Shines a Helpful  
Light for  
Retirement Plans

Reproduced with permission from Benefits Magazine, Volume 58, No. 4, 
April 2021, pages 18-23, published by the International Foundation of 
Employee Benefit Plans (www.ifebp.org), Brookfield, Wis. All rights 
reserved. Statements or opinions expressed in this article are those of the 
author and do not necessarily represent the views or positions of the 
International Foundation, its officers, directors or staff. No further 
transmission or electronic distribution of this material is permitted. M A G A Z I N E



april 2021 benefits magazine 19

Y
ou’ve most likely heard that the Setting Every Community Up for 
Retirement Enhancement (SECURE) Act is the most significant 
piece of retirement legislation since the Pension Protection Act of 
2006. That’s certainly correct when considering defined benefit (DB) 

plans. But taken from the perspective of defined contribution (DC) plans, the 
SECURE Act is arguably the more significant legislation. Signed into law in 
December 2019, the SECURE Act contains numerous provisions impacting 
nearly every aspect of DC plan administration. 

Both the Internal Revenue Service (IRS) and the Department of Labor 
(DOL) have been busy issuing helpful guidance on several of the more com-
plex rules, resulting in significant changes for retirement plan administrators. 
The post–SECURE Act guidance demonstrates how statutory provisions that 
appear to be straightforward can create a number of complex administrative 
questions.

Following is a look at some of the major areas of DC plan administration 
for which guidance has been issued and the questions that remain.

Qualified Birth or Adoption Distributions (QBADs)
The SECURE Act added an optional (not required) rule allowing DC plan 

sponsors to add a new plan distribution provision for participants who have 
had a birth or adoption event. QBADs were available to be added to plans 
effective for the 2020 plan year.1 If the plan sponsor chooses to add this new 
rule, participants who have a birth or distribution event can take a distribu-
tion of up to $5,000. While  participants must include the distribution in their 
taxable income, the amount is not subject to the 10% additional tax for par-
ticipants under age 59½.2 Participants will have a one-year window to take the 
distribution following the date of the birth or adoption. Each parent may take 
a $5,000 QBAD from their qualified retirement plan (presuming both plans 
offer the distribution) for a total distribution of $10,000.

The plan must allow the participant to later recontribute all or a portion 
of the distribution, presuming that the plan accepts rollover contributions. 
However, the SECURE Act does not impose any deadlines for the partici-
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pant to elect such a recontribution. Is there some point at 
which the recontribution right expires? That continues to be 
an open question, and IRS has stated its intention to issue 
formal regulations on that subject.

In the meantime, IRS has issued some helpful direction 
on other QBAD-related questions.3 For example, the partici-
pant must include the child’s name, age and taxpayer identi-
fication number on the participant’s Form 1040 for the year 
of the distribution. In addition, the participant can take a 
distribution for each child in the case of birth or adoption 
of multiple children. For example, the birth of twins allows a 
single participant to take a $10,000 distribution.

IRS has clarified that the participant need not have had, 
nor be able to document, specific expenses related to the 
birth or adoption. Simply having or adopting the child is suf-
ficient to trigger the available distribution. Further, a plan 
administrator may rely on the representation of the partici-
pant that a birth or adoption event has, in fact, occurred, un-
less the administrator has actual knowledge to the contrary.

Lifetime Income Disclosures
The Employee Retirement Income Security Act (ERISA) 

requires DC plans to issue participant benefit statements 
at least quarterly if the plan allows participants to direct the 
investments in their accounts. Other DC plans must issue 
participant benefit statements at least annually.4 Under the 
SECURE Act, at least one statement each year must include a 
demonstration of the participant’s account balance converted 
to a stream of lifetime payments.5  The disclosure must convert 
the account into both a single life annuity and a 100% joint 
and survivor annuity (assuming a spouse of the same age as 
the participant). All DC plans must include this disclosure, 
even if the plan does not offer annuity forms of benefit.

DOL has issued an interim final regulation that provides 
model language for the lifetime income disclosure and actuarial 
assumptions for converting the account into an annuity.6  Spe-
cifically, the calculation assumes the participant will retire at age 
67, and the rate of earnings equals the ten-year constant matu-
rity Treasury securities yield rate. Life expectancy must be based 
on the Internal Revenue Code’s gender-neutral mortality table.

The model language includes a disclaimer that the an-
nuity payment levels are solely for purposes of illustration 
and are not guaranteed. The disclosures must be based on 
the participant’s account balance at the time of the disclo-
sure, without assuming any future accruals, although DOL 

has specifically asked for comment on that matter. Service 
providers are very likely to use the precise model language 
and assumptions listed in the DOL rule in order to secure the 
highest possible legal protection. 

The interim final rule contains no restrictions relating 
to how prominent the disclosure must be in the participant 
statement. Most recordkeepers give participants access to 
online retirement calculators that convert a participant’s ac-
count to a monthly benefit and give the participant flexibility 
to adjust the assumptions that the conversion is based on. 
While plans are required to comply with the new annual dis-
closure, recordkeepers are unlikely to abandon those online 
calculators.

The interim final rule becomes effective 12 months after it 
was published in the Federal Register, which will be Septem-
ber 18, 2021. Because the disclosure must be included in a 
statement at least annually, that means that the first of these 
lifetime income disclosures will become necessary in 2022.

New Rules for Safe Harbor Plans
The SECURE Act contained a number of changes for 401(k) 

plans that contain a designated employer contribution de-
signed to avoid actual deferral percentage (ADP) and actual 
contribution percentage (ACP) testing (commonly referred to 
as safe harbor plans), particularly for plans that use a safe har-
bor nonelective contribution. Perhaps most significantly, a safe 
harbor nonelective plan no longer needs to provide an annual 
participant notice to get a free pass on ADP testing, applicable 
to elective deferrals.7 But what if the plan also has a matching 
contribution in addition to the safe harbor nonelective, and the 
plan sponsor wants a free pass on ACP testing for the match? 
Is a notice still required? IRS has made clear that a traditional 
safe harbor nonelective plan must continue to provide the par-
ticipant notice if it wants to rely on the ACP safe harbor for 
the match. But a safe harbor plan that incorporates automatic 
enrollment features, referred to as a qualified automatic contri-
bution arrangement (QACA) safe harbor nonelective plan, can 
continue to avoid both ADP and ACP testing without giving 
any notice to plan participants.8

Treasury regulations permit a plan sponsor to stop a safe 
harbor contribution midyear only if (1) the employer is oper-
ating at an economic loss or (2) the plan notifies participants 
before the plan year that the safe harbor contribution might 
be suspended.9 As a result, the annual safe harbor notice fre-
quently contains a provision reserving the plan sponsor’s right 
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to reduce or suspend the safe harbor 
contribution. What if a safe harbor non-
elective plan is no longer sending the 
annual participant notice but would like 
to reserve that right to end the safe har-
bor contribution at some point during 
the coming year? IRS has specified that 
the plan sponsor must continue giving 
participants notice that the safe harbor 
contribution may be stopped during 
the year if it wants to retain that right, 
although the sponsor need not provide 
the disclosure in a full-blown safe har-
bor notice.10

The SECURE Act also extended the 
time for adopting a safe harbor nonelec-
tive provision. Previously, a safe harbor 
nonelective contribution could only be 
added to the plan prior to the beginning 
of a plan year. Starting with the 2020 
plan year, the SECURE Act gave plan 
sponsors until 30 days prior to the plan 
year end to add a 3% nonelective safe 
harbor (or until the end of the following 
plan year if the safe harbor nonelective 
equals at least 4%).11 But what if a plan 
sponsor stops a safe harbor nonelective 
mid-year and then elects later that same 
year to use this new SECURE Act rule 
to readopt a safe harbor nonelective pro-
vision for that same plan year? IRS has 
clarified that a plan can do that and still 
avoid ADP testing for that plan year.12

The change in the adoption timing 
rules for safe harbor nonelective plans 
also raised questions relating to the 
deadline for contributing the safe har-
bor nonelective contribution to the plan. 
Plan sponsors that adopt a 3% nonelec-
tive contribution during the plan year 
in question can deduct the contribution 
for that plan year as long as it is contrib-
uted by the tax filing deadline for the 
year. What if the sponsor adopts a 4% 
safe harbor nonelective after it has filed 

its tax return for the plan year in which 
the safe harbor was added? IRS has in-
dicated that the sponsor can deduct the 
contribution during the tax year when 
it is actually deposited to the extent it 
is otherwise deductible under Internal 
Revenue Code section 404.13

Finally, a QACA safe harbor requires 
the plan to have an automatic enroll-
ment and automatic increase provision. 
Under prior rules, the autoincrease 
provision must stop default deferral 
increases at 10%. The SECURE Act in-
creased that autoincrease maximum 
from 10% to 15%.14 IRS has indicated 
that this increase is optional for QACA 
plan sponsors, not mandatory.15 But will 
it require a plan document amendment? 
It depends on how the plan document 
is drafted. The first possibility is that the 
plan document incorporates the maxi-
mum deferral increase by reference to 

the statute. In this case, IRS has specified 
that no plan document will be required 
to move the default increase to 15%. But 
a plan document amendment would be 
necessary if the plan sponsor wanted 
to keep the maximum at 10%. The sec-
ond possibility is that the plan docu-
ment expressly states that the automatic  
increases stop at 10%. In that event, a 
plan document amendment would be 
needed if the plan sponsor chooses to 
increase that maximum to 15%.16

Eligibility Rules for Long-Term,  
Part-Time Employees

Previously, plans could require part-
time employees to complete a full year 
of service (12 months with at least 
1,000 hours) before becoming eligible 
to participate in a DC plan, while al-
lowing full-time employees to partici-
pate more quickly. Under the SECURE 

takeaways
• The Setting Every Community Up for Retirement Enhancement (SECURE) Act was signed 

into law in December 2019 and contains numerous provisions impacting nearly every aspect 
of defined contribution (DC) plan administration.

• The SECURE Act includes an option that allows DC plan sponsors to add a new plan distri-
bution for participants who have had a birth or adoption event. This option is called a quali-
fied birth or adoption distribution (QBAD), and an open question remains about whether 
there is a time limit on recontributing a portion of the distribution.

• DC plan sponsors will be required to include a demonstration of the participant’s account 
balance converted to a stream of lifetime payments on participant benefit statements at 
least once a year. DOL has issued an interim final regulation that provides model language 
for the lifetime income disclosure and actuarial assumptions for converting the account into 
an annuity.

• The SECURE Act contained a number of changes for safe harbor plans, including that a safe 
harbor nonelective plan no longer needs to provide an annual participant notice to avoid 
actual deferral percentage (ADP) testing, applicable to elective deferrals. 

• Plans must allow part-time employees to become eligible for elective deferrals (not em-
ployer contributions) when the employee completes three consecutive years with at least 
500 hours of service in each year.

• Plan administrators should be working now with their service providers to ensure that steps 
are being taken to comply with all the required SECURE Act changes.
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Act, plans must now allow part-time employees to become 
eligible for elective deferrals (not employer contributions) 
when the employee completes three consecutive years with 
at least 500 hours of service in each year.17 However, for pur-
poses of determining eligibility, years prior to 2021 are not 
counted. That means that no long-term, part-time employee 
will become eligible for deferrals under this rule until 2024. 
And for eligibility purposes, plans must begin tracking part-
time employees to see whether they reach that 500-hour 
standard starting in the 2021 plan year.

IRS has clarified that the rule excluding years prior to 
2021 applies only to eligibility, not vesting.18 Elective defer-
rals, of course, are always fully vested. But if a part-time par-
ticipant ever becomes eligible for employer contributions, 
those years with at least 500 hours will count for vesting 
purposes—even for the years prior to 2021. Needless to say, 
most plan sponsors with part-time workers have not been 
specifically tracking those years for the 500-hour count be-
cause the rule allowing vesting credit for those years was not 
passed into law until the end of 2019. Hopefully, payroll re-
cords for hours worked during those prior years have been 
maintained. Additional IRS guidance might be helpful in di-
recting plan sponsors that do not have sufficient records for 
years prior to 2021.

Tax Credits for Small Plans
The SECURE Act increased the tax credit available to 

small employers (generally fewer than 100 participants) 
for expenses related to starting a qualified retirement plan. 

The SECURE Act also added a new $500 tax credit for small 
employers that adopt an eligible automatic enrollment ar-
rangement (EACA).19 An EACA is a special type of auto-
matic enrollment provision that must comply with certain 
requirements (e.g., the default rate must be uniform for all 
participants) and can allow participants to take those elective 
deferrals out of the plan during a 90-day window following 
initial eligibility. Autoenroll provisions that do not meet the 
EACA requirements will not qualify for the tax credit. The 
tax credit can be taken for the year the EACA is adopted and 
for the following two years.

IRS has clarified that each company participating in the 
small plan can receive the credit. That’s the case even if the 
plan is a multiple employer plan (MEP). If the company 
sponsors more than one plan, the three-year tax credit can 
only be taken when the company first includes an EACA in 
a qualified retirement plan. The company cannot take the tax 
credit, then take it again by adding an EACA to a different 
plan. In addition, to take the tax credit in the second and 
third years, the EACA must be included in the same plan 
that initially adopted it. So to get the maximum tax credit, 
the company must adopt an EACA in a qualified plan and 
maintain the EACA provision in that same plan for the fol-
lowing two years.20

Adoption Deadlines
The SECURE Act gave plan sponsors plenty of time to 

amend their plan documents to comply with the new rules it 
imposed. In general, plans have until the last day of the first 
plan year beginning on or after January 1, 2022 to adopt any 
amendments required as part of the SECURE Act changes.21 
But what about optional changes that are permitted under the 
SECURE Act? For example, if plan sponsors adopt QBADs in 
2021, when must they amend their plan document?

In general, IRS requires a discretionary amendment to be 
adopted by the end of the plan year in which the plan amend-
ment is operationally put into effect. That would mean that 
the plan sponsor adopting QBADs in 2021 would need to 
amend the plan document no later than December 31, 2021 
(presuming a calendar plan year). But IRS has indicated that 
the 2022 deadline will apply to both required and discretion-
ary amendments relating to SECURE Act changes.22 As a 
result, the plan sponsor could adopt a QBAD provision ef-
fective in 2021 and amend the plan document to reflect that 
new rule sometime in 2022.

learn more
Education
Washington Legislative Update
Virtual Conference, May 17-20
Visit www.ifebp.org/washington for more details.
40th Annual ISCEBS Employee Benefits Symposium
September 19-22, Minneapolis, Minnesota
Visit www.ifebp.org/symposium for more information.

From the Bookstore
IRAs, 401(k)s & Other Retirement Plans
Twila Slesnick, Ph.D., Enrolled Agent, and  
Attorney John Suttle, CPA. 2019. Nolo.
Visit www.ifebp.org/books.asp?9150 for more information.
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Future Guidance
Plan administrators should be working now with their 

service providers to ensure that steps are being taken to com-
ply with all the required SECURE Act changes, such as life-
time income disclosures on participant benefit statements. In 
addition, they should be actively considering whether they 
would like to add any optional changes, such as QBADs. Plan 
sponsors should weigh the guidance issued to date by IRS 
and DOL in taking those necessary steps.

As discussed in this article, there are still some outstand-
ing questions that require official comment. Plan administra-
tors should keep a cautious eye out for additional guidance 
coming from IRS or DOL that could directly impact their 
rights or duties relating to their plan responsibilities.  
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